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VENEZUELAN CLAIMS ARBITRATION. 



OOUNTER-OASE 



PRESENTED ON BEHALF OF THE GOVERNMENT OE HIS 
BRITANNIC MAJESTY IN REPLY TO THE CASE OE THE 
VENEZUELAN GOVERNMENT* AND TO THE SUPPLE- 
MENTARY MEMORANDUM OE THE GOVERNMENT OE 
THE UNITED STATES OE AMERICA. 



• N.B.— On the 3rd October the 
Counsel for the United States noti- 
fied to the Tribunal their acceptance 
and adoption of the Venezuelan 
Case, subject to any additional 
preliminary examination they 
might desire to present. 



IN the Case already presented on belialf of 
His Majesty's Government there will be found a 
brief statement of the facts which are material 
to the question submitted for the decision of this 
Tribunal and of the reasons which, as is con- 
tended, establish that the claim of the other 
Creditor Powers to share pari passu in the 
security obtained from Venezuela by the action 
of the Blockading Powers cannot be supported 
on any principle known to the law of nations. 

It is not desired in any way to modify the 
statement or arguments submitted in that Case^ 
but the nature of the contentions put forward 
before the Court on behalf of Venezuela makes 
it necessary for His Majesty's Government to 
some extent to supplement their former state- 
ment of facts, in addition to presenting a criticism 
of those contentions in so far as they are pertinent 
to the question at issue. 



INTRODUCTORY. 

1. It is to be observed that Venezuela has 
herself no direct interest in the present pro- 
ceedings. She has made an assignment for the 
benefit of her creditors, and it matters not to her 
whether the payment of the claims of the other 
Creditor Powers be deferred till the claims of the 
Blockading Powers are satisfied or whether all 
the claims rank pari passu. 

The Government of the United States of 
America, one of the "other Creditor Powers/* 
have, however, notified their adhesion to the 
Venezuelan Case, and are represented in the 
present proceedings by the Counsel who appear 



Digitized by 



Google 



for Venezuela. The Venezuelan Case, therefore, 
and the arguments presented by Mr. MacVeagh 
in his speech to this Tribunal, must be taken to 
embody the contentions of the United States of 
America as well as those of Venezuela, subject to 
the further argument which has been presented 
by the United States in a supplementary Memo- 
randum. 

The importance of this observation will be seen 
when the cbntentions presented on behalf of 
Venezuela are examined, for it will be found 
that some at least of those contentions are quite 
as inimical to the claims of the other Creditor 
Powers as to those of the Blockading Powers. 

2. In the view of the Venezuelan Government 
the question to be decided by this Tribunal is 
one of ethics and not of law. In the speech of 
her leading Counsel it was stated to be an ethical 
question to be decided broadly by the test of 
the justice or injustice of the war waged upon 
Venezuela. If there was adequate cause for 
declaring war, then it appears to be admitted 
that the Blockading Powers were entitled to 
preferential treatment, but if there was no 
adequate cause for war then it is said there is no 
case for preferential treatment. In pursuance of 
this contention, the argument presented on 
behalf of Venezuela was devoted, almost entirely, 
to an attempt to establish that there was no 
adequate cause for war, and a detailed examina- 
tion was presented of the motives of the 
Blockading Powers in resorting to force, and 
of the grievances which Venezuela alleged 
against those Powers, in order to prove that the 
action taken against Venezuela was contrary to 
the laws which prevail, or rather should prevail, 
among nations, and that therefore the Blockading 
Powers are debarred from obtaining any better 
treatment than the other Powers. 

It is submitted, with the utmost confidence, that 
the imputations made upon the conduct of His 
Majesty's Government are absolutely destitute of 
foundation, and that, by whatever test the matter 
be decided, there was adequate cause for war; 
that the motives of the Blockading Powers were 
thoroughly legitimate ; that the alleged grievances 
of Venezuela against those Powers are non- 
existent; and that the action taken against 
Venezuela was in entire accordance with inter- 
national law, both before and after the Peace 
Conference. 
3. It is submitted, however, that all the 
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considerations on this point elaborated in such 
detail in the Venezuelan Case are wholly 
irrelevant, and that the question to be decided 
in this arbitration is one, not of ethics, but of 
law. The decision must be based on principles 
Icnowii to the Law of Nations, and not on 
any indeterminate standard of moral right or 
moral wrong. His Majesty's Government do not. 
shrink from an investigation into the motives 
of their conduct, if, in the opinion of this 
Tribunal, such an investigation is in any way 
pertinent to the present issues. But, for reasons 
wliich will hereinafter more fully appear, they 
submit that any such inquiry is entirely 
imujaterial. The sole question to be determined 
by this Tribunal is whether or not, in the cir- 
cumstances existing at the time of the signing of 
the Protocols, the other Creditor Powers had a 
legal right to share pari passu in any security 
w^hich the Blockading Powers might obtain for 
themselves by their own action. 

The decision of this question must, it is sub- 
mitted, depend on the position of the Parties at 
the date of the Protocols of the 33th Februarv 
and on the negotiations which led up to the 
signature of those Protocols, and not on the 
merits or demerits of the conduct of the 
Blockading Powers, judged by some fantastic 
standard of ethics for which there is admittedly 
no authority in the Law of Nations. It is 
because the consideration of these matters, which 
is indispensable for the proper adjudication 
of the present dispute, is almost entirely ex- 
cluded in the Case presented on behalf of the 
Venezuelan Government and in the speech of 
their leadini? Counsel that it is necessarv to 
present a statement of the material facts and of 
the negotiations in order of date, and to give a 
short summary of the previous controversy 
between the Parties, before proceeding to discuss 
the contentions of His Majesty's Government 
and of the Venezuelan and United States* 
Governments in detail. 



STATEMENT OF FACTS. 



{a.) British complaxnls and the refusal of the 
Venezuelan Government to discuss them. 

4. The general nature of the complaints of His 
Majesty's Government against Venezuela has 
[1155] B 
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been stated in the Britisli Case, and a summary Brit. Case, p. 12. 

of the instances in which the Venezuelan 

Government unjustifiably seized British ships 

and maltreated British subjects is sriven in the 

-AlJl^endix to that Case. It will be remembered Brit App., No. 3l 

that the justice of the British claims has been 

expressly admitted by Venezuela in Article 1 of 

the Protocol, and it therefore appears sufficient ^^^t- -^PP» N^- 1- 

to commence this narrative by referring to the 

telegram sent l)y Lord liansdowne to Mr. Haggard 

on the 29th July, 1902. This telegram is to be 

found in the British Blue Book which has 

been submitted to the Tribunal as part of the 

Venezuehm Appendix, and is in the following 

terms : — 

'* The Marquess of Lansdowne to Mr. Haggard. 

''Foreign Office, 
*' (Telegraphic.) July 29, 1 902. 

** The liberty and property of British Bubjects have, Blue Book, 
in a succession of cases, been interfered with in a ' ^^^^ 
wholly unwarrantable manner by the Venezuelan Go- 
vernment. The following incidents have been the 
subject of serious consideration by His Majesty's 
Government : — 

'* The action of the gun-boat ' Augusto ' in seizing 
and deporting cei-tain British subjects in January 1901 ; 
the seizure of John Craig's boat and property on Patos 
Island in the February following ; the similar inter- 
ference on the same occasion in the case of the * Buena 
Fe,' which was accompanied by violation of territory ; 
and the cases of the vessels ' Maria Teresa,' * Pastor/ 
* Indiana,' and ' In Time.' 

*'No satisfactory explanations have been received 
from the Venezuelan Government in any of these case?. 
The destruction of the British ship ' Queen ' is a still 
more flagrant instance of such interference. 

"His Majesty's Government cannot tolerate a con- 
tinuance of the conduct which culminated in the last- 
mentioned incident, and you should address a formal 
protest respecting it to the Venezuelan Government. 
You should intimate to the President and the Minister 
for Foreign Affairs, in unmistakable terms, that unlesH 
His Majesty's Government receive explicit assurances 
that incidents of this nature shall not recur, and unless* 
the Venezuelan Government promptly pay to the 
injured parties full compensation wherever satisfactory 
« evidence has been faraiRhed to His Majesty's Govern- 
ment that such is justly due, His Majesty's Government 
will take such steps as may be necessary to obtain the 
reparation which they are entitled to demand from the 
Venezuelan Government in these cases, as well as for 
any loss to British subjects caused by the xmjustifiable 
conduct of the Acting Venezuelan Consul at Trinidad, 
and on account of the railway claims." 
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Veu. Case, p. 72, 



The passage relating to the desitniction of tbe 
** Queen'' is, for some reason, omitted in the 
citation of this telegram in the Venezuelan Case ; 
nor is there any allusion to the seizure of the 
" Queen " in the detailed criticism of the British 
grievances which is to be found in that Case, and 
in the speech of Mr. ]\IacVeagh. It has already 
been submitted thai th(! reasons for tlte action of 
the Blockading Powers are not material to the 
question now before this Tribunal, but as the 
Venezuelan (iovernment have thought it proper 
to devote moi'o than one-third of tlieir printed 
Case to a detailed statement of these matters, it 
is important to uicntioii that the seizure of the 
*' Queen," which occurred in June 1902, and for 
which no justification or excuse is alleged, is a 
Brit App., No. 3. Case of a peculiarly flagrant cliaracter. This 
vessel, flying the British flag while on a voyage 
from Grenada to Trinidad in ballast, was seized 
on the high seas by the Venezuelan gun-boat 
"Restaurador"; was towed into the Venezuelan 
port of Porlamar, and there stripped of her sails 
and deprived of her papers. She was finally 
confiscated on a mere suspicion of having carried 
a cargo of arms to Venczucia, and the crew were 
put on shore and left destitute. 

It is specially to be observed that the imme- 
diate demands of His Majesty's Government were 
limited to the obtaining of an assurance that 
acts such as these should not be repeated, and 
that compensation should be paid for them ; 
but that it was intimated that if it became 
necessary to take action in support of these 
claims, His Majesty's Government would also 
insist on payment of certain railway claims, the 
nature of which is explained in a succeeding 
paragraph, and which had been the subject of 
remonstrance for many months past, as well as of 
the claims in respect of the improper conduct 
of the Venezuelan Consul at Trinidad, for «\'hicU 
there was no possible justification. 

5. In accordance with the above instructions 
jiven by Lord Lansdowne, a formal protest was 
made to Dr. Baralt, the Acting Minister for 
Foreign Affairs at Caracas, by Mr. Haggard on 
behalf of His Majesty's Government. The re- 
ception it met with is recorded in his report, 
dated the 1st August, 1902, in the following 
passage : — 

Brit. App., No. 4.1 " I took this note in person to the Acting Minihter for 
a^tHa^H' Foreign Affairs, and carefully translated it to him wortl 
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for word, at the same time explaining and enlarging on 
it in terms about which there could certainly not be any- 
possible mistake. At the close of each sentence I asked 
his Excellency if he thoroughly understood it, and satis- 
fied myself that he did so. I pointed out to him the 
extreme gravity of the commimication, and said that he 
-would thoroughly understand that it could only have 
been made after full and serious consideration, not only 
as to the communication itself, but as to the conse- 
quences which it involved ; that, in fact, His Majesty's 
Government meant what tliey said, and that they did 
jiot uso such words without fully intending to act up to 
them in case of need. 

** I therefore begged him to consider, and specially to 
induce the President to consider, the note very earnestly, 
in view particularly of the seri(ms consequences which 
might be expected to follow the refusal of the Vene- 
zuelan Government to comply with the just demands of 
Hio Majesty's Government. 

"His Excellency accepted the note quietly ; his final 
remark was that they were used to these communica- 
tions. I said that that might be the case, but not from 
England : that his Excellency must bear in mind that 
we had been extraordinarily patient, that His Majesty's 
Government were slow in taking such a weighty 
decision, but that they had the power to execute it 
when once taken." 



On the 2n(l August a written reply Avas Brit. App., No. 5. 
received from Scnor Baralt, in which he stated 
in effect that, until the complaints of the 
Venezuelan Government in reference to the 
** Ban Righ " were satisfied, they could not even 
discuss any other matters. 

(). It will be noticed that the alleged grievance 
of the Venezuelan Government in respect of the 
*' Ban High " is the reason given by Dr. Bnralt 
i:\ this note for his refusal to discuss the 
complaints of His Majesty's Government, and it 
will be found that the same excuse had been put 
forward in answer to every complaint of His 
IVIajesty's Government for some months pre- 
viously. In Pebruary 1902 Mr. Haggard had Ven. App., 
complained that the Venezuelan Government ^P* ^^^' ^^^• 
liad arbitrarily taken possession of the control 
and equipment of the Bolivar Railway, and that, 
at the risk of their lives, English subjects in the 
service of the Company had been obliged by the 
authorities to render service for military purposes; 
but General Pachano, the Venezuelan Minister 
for Foreign Affairs, declined even to investigate 
the matter until His Majesty's Government had 
complied with the requests of the Venezuelan 
Govf rnnicnt to seize tlie " Ban Jl'gh." The 



Digitized by 



Google 



same attitude was maintained bv the Venezuelan 
Government throughout, and they invariably 
refused even to take into consideration the com- 
plaints presented to tliem. 

7. Tlie conduct of His Majesty^s Government 
in respect to the '' Ban Righ " cannot, as is sub- 
mitted, be material to the present question, but 
in view of the importance attached to it in 
the Venozuelan Case and in the speech of 
Mr. MacVeagh, it is desired to present some short 
statement of the facts relating to it. A fuller 

Blue Book^ account is to be found in the British Blue Book. 

No8. 25, 26, 27. q^ ^.j^^ ^^^ NoTember, 1901, tlie attention of 

His Majesty's Government was called by the 

oflBcers of Customs to the fact that a vessel called 

the "Ban High" was being fitted out in the 

Thames in an apparently suspicious manner. It 

was known she was bound for the West Indies, 

and as there was at that time an insurrection 

in Venezuela, she was detained as a measure of 

precaution. On the 15th November, however, 

Blue Book, the Government was informed by Sefior Ponce, 

Nos. 28,29. ^^^ Colombian Minister in London, that the 

vessel was intended for the service of the 

Blue Book, Colombian Government, and after being ofiScially 

Nos. 30, 31, 88i iy^formed by the Minister for Foreign Affairs in 

Venezuela that no state of war existed between 

Colombia and Venezuela, the vessel Avas released 

on the 22nd November. Indeed, it would have 

been impossible in these circumstances for His 

Majesty's Government to detain her longer. 

The vessel subsequently appears to have 
shipped a cargo of arms at Antwerp, which had 
been consigned to that port from Paris, and to 
Blue Book, have sailed for the West Indies. It further 

^^- ^^' appears that the sale to the Colombian Govern- 

ment was completed on the 1st January at the 
French port of Martinique and that her English 
crew were there dismissed, and her British registry 
shortly afterwards closed. Her movements after 
Blue Book, that time are uncertain, but on the 23rd March, 

^^' 6^' 1902, she entered the harbour of Port of Spain, 

under the name of the ** BoUvar,'' flying the 
man-of-war's flag of the Colombian Republic 
with a commission in due form from that 
Government. It would have been wholly un- 
justifiable for His Majesty's Government to 
arrest the public vessc^l of a friendly Power, even 
if the complaints of Venezuela had proved, on 
investigation, to be well founded. Indeed, any 
such action would have constituted an act of war 

[1155] C 
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against Colombia. But from a desire to satisfy 
Venezuela, tbey went as far as they could go 
without resort to force and requested the ** Ban 
Righ *' to leave the port at once. 

The instructions from Lord Lansdowne to Mr. 
Haggard were in the following terms : — 

** The Marquess of Lansdowne to Mr. Haggard. 

" Foreign Office, 
" (Telegi-aphic.) March 26, 1902. 

"As the 'Bolivar' is stated to be now flying the Blue Book, 
Colombian national flag, and, ostensibly at least, is a ^^' ^^* 
man-of-war of that State, His Majesty's Government 
are not in a position properly to take any action against 
her. It would bo an act of war against Colombia to do 
so if she is a Colombian public vessel. 

*' His Majesty's Government are under no liability for 
any depredation that she may commit, nor can Vene- 
zuela properly put forward any charge of negligence 
in view of the circumstances in which the vessel was 
permitted to leave this country. If the British flag has 
been used since the transfer cilected at Martinique, it 
was a wrongful act, no responsibility for which attaches 
to His Majesty's Government. 

" The vessel will not, however, be allowed to make 
any British port a base of hostile operations against 
Venezuela, and the Governor of Trinidad has conse- 
quently been instructed to refuse her permission to 
coal, and to request her at once to leave Port of 
Spain." 

The substance of this telegram was com- 
municated to the Venezuelan Government by 
Mr. Haggard in a note, dated the 27th March, 
but it is to be noticed that the citation of this 
note in the Venezuelan Case (p. 83) is not cor- 
rect. The words " notwithstanding: the notorious 
character of the ship in question," M'hich are 
there printed as if they formed part of the note, 
are not to be found in the copies of that note in 

the Venezuelan Appendix or in the British Blue ^®°- -^PP' P- 125. 
-r» 1 XT 1 XI X . n ., -n. « Blue Book, No. 82, 

Book. Nov do the extracts from the Eeport or Inclosure 1. 

the British Minister cited on p. 84 fully convey ^}^^ ^^^^^ 

the sense of that Report. 

The Colombian Government subsequently erave Blue Book, 

*" Nos 70 72 89 

assurances that the vessel would not be used for ^ • ' » • 

purposes of hostility against Venezuela, and she 

was thereupon permitted 'to refit and leave for 

Colombian waters. 

It is obvious that His Majesty's Government 

could not, in view of the assurances of the 

Colombian Government, have taken any action. 

If those assurances were false, the remedy of 

Venezuela was against Colombia, and it was 
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beyond all reason to demand that His Majesty's 
Government should commit an act of war against 
Colombia for the benefit of Venezuela. It is 
also to be noticed that the " Ban Righ " was not 
manned by a British crew after she left Martinique, 
and that after she had sailed from London no 
addition was ever made to her crew or her war- 
like equipment in any British port. These facts 
were frequently brought to the knowledge of the 
Venezuelan Grovernment, and the whole matter 
was explained to them on many occasions, but 
they declined to accept any explanation, and 
persisted in their demands that His ]\Iajesty'R 
Government should arrest the "Ban Eigh," 
although they were not willing themselves to 
take any action against the Government of 
Colombia in respect of it. 

8. Resuming now the story of the communi- 
cations which passed between the parties, it will 
be found that on the 11th November a further 
remonstrance was addressed on behalf of His 
Majesty's Government to the Venezuelan Govern- 
ment in these terms : — 

*' Mr, Haggard to Sefior Bar alt, 

"M. le Ministre, *' Cardcas, November 11, 1902. 

Brit. App., No. 7. ** I am instructed by His Majesty's Goverument to 
inform that of the Republic of Venezuela that they regret 
the unsatisfactory character of the reply to the represen- 
tations contained in my note to your Excellency of the 
30th July last. They are unable to admit that the 
serious causes of complaint put forward can be met by 
a refusal to discuss them. 

*' If such a refusal is persisted in it will become the 
duty of His ilajesty's Government to consider what 
steps they should take for the protection of British 
interests. 

" They are, however, unwilling to exclude at once all 
possibility of proceeding with negotiations, and they 
are therefore ready to consider any further communica- 
tion which the Government of the Republic may be 
prepared to make. 

" I avail, &c. 
(Signed) " W. H. D. Haggard.'' 

Brit. App., Sen or Baralt replied to this note at some length. 



No. 10. 



The full text of his reply has been set out in the 
Appendix to the British Case. It will he seen 
that in effect it is a mere reiteration of the 
refusal of the Venezuelan Government to take 
the matters complained of into consideration 
until His Majesty's Government had made 
compensation for the damage alleged to have 
been caused by the " Ban High.'* 

[1155] C 2 
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9. It was impossible for His Majesty's Govern- 
ment to acquiesce in this position ; and on the 
2nd December Lord Lansdowne instructed 
Mr. Haggard to present a final remonstrance : — 

'* The Mar quest of Lansdowne to Mr, Haggard, 

'• Foreign Office^ 
" (Telegraphic.) December 2, 1902. 

'* Your telegi-am of the 17th ultimo. 

" In answer to the Venezuelan note, you should ^^^^ Book, 
address a written communication to the Venezuelan 
Minister for Foreign Affairs, pointing out that, with 
regard to the *Ban Righ,' His Majesty's Government 
have given full explanations, and have shown that on 
this account there is no legitimate ground of complaint. 
Nor do they consider that there is any justification for 
attributing blame to the authorities at Trinidad, who 
only acted in accordance ^vith instructions. 

** You should then state that His Majesty's Govern- 
ment also regret the situation which has arisen, but 
that they cannot accept the note as in any degree a 
sufficient answer to your communications, or as indica- 
ting an intention on the part of the Venezuelan 
Government to meet 'the claims which His Majesty's 
Government have put forward, and which must be 
undei-stood to include all well-founded claims which 
have arisen in consequence of the late civil war and 
previous civil wars, and of the maltreatment or false 
imprisonment of British subjects, and also a settlement 
of the external debt. 

" You will request the Venezuelan Government to 
make a declaration that they recognize in principle the 
justice of these claims, that they will at once pay com- 
pensation in the shipping cases, and in the cases where 
British subjects liave been falsely imprisoned or mal- 
treated, and that as to other claims, they will be 
prepared to accept the decisions of a Mixed Commission 
with regard to the amount and the security for pay- 
ment to be given. 

" You should express a hope that the Venezuelan 
Government will comply with these demands, and not 
compel His Majesty's Government to take steps to 
obtain satisfaction. You should add that His Majesty's 
Government have been informed of the claims of the 
German Government against Venezuela, that the two 
Governments have agreed to act together in order to 
obtain a settlement of all their claims, and that His 
ilajesty'tt Government will require the immediate pay- 
ment of a sum equal to that which may in the first 
instance be paid to tlie German Government. Any 
balance after the discharge of pressing claims vnW be 
held on account for the liquidation of the claims which 
will go before the Commission. 

'• You should make it quite clear that this communi- 
cation must be regarded in the light of an ultimatum.'' 



Digitized by 



Google 



11 

The ultimatum addressed by Mr. Hagrgard to 
Senor Baralt in pursuance of these instructions, 
and the reply of Senor Baralt, are set oat in full 
Brit. Case, App., in the Appendix to the British Case. It will be 
observed that the Venezuelan reply was, in effect, 
a refusal to accept the demands of His Majesty's 
Government 

(6.) Action of the Blockading Powers. 

10. On the 9th December (in error stated in 
the British Case as the 8th December) the first 
act of force occurred — viz., the seizure of three 
Venezuelan ships of Avar. President Castro 
retaliated by arrestinij and imprisoning all 
persons of British and German nationality in 
Caracas ; but these were released tlie next day on 
the intercession of the United States' Minister. 
On the 20th December the blockade was declared, 
and was maintained until after the signing of the 
Protocols. It appears from the subsequent corre- 
spondence that the blockade was of an effective 
character, and that Venezuela was most anxious 
from the first to induce the Blockading Powers 
to terminate it. 

Brit. Case, p. 14. It has already been stated in the British Case 
that the whole of the Venezuelan navy and a 
considerable number of trading - ships were 
captured by the allies during the hostilities, and 
were \n their hands at the time of the s]2rnin2f of 
the Protocols. 

(c.) Negotiations after the Commencement of 
Hostilities. 

11. It is now necessary to invite the attention 
of the Tribunal to the details of the negotiations 
which took place between Venezuela and the 
Blockading Powers after the commencement of 
hostilities, because those negotiations establish 
beyond the possibility of doubt that the Allies 
insisted from first to last, as a condition precedent 
to raising the blockade, that Venezuela should 
agree to give them security adequate to ensure the 
payment of their claims within a reasonable time ; 
and that Venezuela accepted that condition 

• without reserve, and agreed to provide the 
necessary securities out of her Customs receipts. 

12. These negotiations were initiated with His 
Majesty's Government by a communication from 
Mr. "Uliite, the United States' Charge d' Affaires 
in London, forwarding a proposal for arbitration 
from the Government of Venezuela : — 
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•* J//'. W/iife to the Marquess of Lansdoioie. 

^^ American Emhassy, TjOndon, 
'^ My Lord, Vecember 1 3, 1 1)02 

**'Tlie Government of Venezuela lias requested tlie Brit. -App., 
American Minister at Caracas to communicate to the * 
Governments of His Britannic Majesty and of Germany 
a proposition to the effect that the present difficulty 
respecting the manner of settling claims for injuries to 
British and German subjects during the insurrection be 
submitted to arbitration ; and I have the honour, in 
accordance with instructions from my Government, to 
ccmimunicate this proposal to your Loiclship. 

"In view of the present condition of affairs in 
Venezuela, I venture to hope that it ma}- bo possible 
for 30U tD enable me to inform my Government, at an 
early date, of the decision arrived at by His Majesty's 
Government, with regard to the proposal in question. 

" I have, &c. 
(Signed) "Hexry White." 

This proposal was accepted in principle by 
His Majesty's Government, and Mr. "White was 
so informed by Lord Lansdowne on the 18tli 
December, as appears by a despatch on that date 
to Sir M. Herbert : — 

*• The Marqtiess of Lansdov:nc to Hir ]lf. ITerhcri. 

" Foreign Oficc, 
•SSir, December 18, 1902. 

'*! informed the United States Charge d'Affah-es this Blu© Book, 
afternoon that the Cabinet had decided at its last ^o- ^^^• 
meeting on the 16th to accept in principle the idea of 
settling the Venezuelan dispute by arbiti\ition, and we 
had since ascertained that the view of the German 
Government was in accord with our own. We con- 
sidered, iiowever; that some of our claims were of such 
a kind that we could not include them in the reference. 
I said that I could not give him at that moment a 
precise description of the excluded claims, but that I 
should be able to do so shortly. I was authorized to 
say that it would be extremely agreeable to His , 
Majesty's Government if the President of the United 
States would consent to act as Arbitrator. 

" It was satisfactory to me to find that both Govern- 
ments had come to a conclusion which, judging from 
the communication which he had made to me last night, 
was likely to be received with satisfaction by the 
United States' Government. 

" I added that we did not propose for the present to 
desist from the measures of coercion now in progress. 

" 1 am, &c. 
(Signed) '• L ansdowne.** 

On the same day, however, Mr. Bowen, tiic 
AmericAn Minister at Caracas, was formally 
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authorized Ijv the President of Venezuela to act 
on behalf of that country, and to negotiate with 
the three Blockading Powers with a view of 
arriving at a direct settlement of the questions in 
dispute. This authority was conferred in the 
following terras, and it will be observed that 
it is restricted to the claims of the Blockading 
Powers : — 

Ven. App.* "The Venezuelan Government confers on Jlr- 

^ ' * Herbert W. Bowen full powers to enter into nej^otia- 

tions to settle, in the most favourable manner possible 
to the interests of the Republic, the present difficulty 
which has arisen with the United Kingdom of Great 
Bntain, the Genijan Empire, and the Kingdom of Italy. 
" In witness whereof these presents are issued in 
Cardcas, the 18th December, 1902. 

(Sicpied) "Cjpriano Castro, 

( Constitutional President^ 

Countersigned : " LopEZ Bar ALT, 

(Minister for Foreign Affairs)." 

The fact that Mr. Bowen had been authorized 
to effect a direct settlement was communicated 
to Lord Lansdowne by !Mr. White on the 
19th December, and his Lordship replied on tlic 
same day as follows : — 

** The Marquess of Zansdowne to Mr, White. 

'^^ Foreign Office, 
" Sir, December 19, 1902. 

Blue Book, ** I have had the honour to receive your note of 

No. 204f to-day's date, informing mo that Mr. Bowen, the 

American llinister at Cardcas, had informed the United 
States' Government that the Venezuelan Govenmient 
had conferred upon him full powers to enter into 
negotiations on the part of Venezuela to settle the 
present difficulties with Great Britain, Germany, and 
Italy. 

" His ilajesty's Government have, as you are aware, 
already accepted the proposal of the Venezuelan 
Government to refer to arbitration the mattera in 
controversy between the two Governments, and have 
expressed the hope that the President of the United 
States will consent to act as Arbitrator. The conditions 
under which such arbitration might take place have 
been fully considered, and I hope very shortly to make 
you aware of them. 

**In these circumstances, His Majesty's Government 
prefer not to abandon the proposals which they have 
already made, proposals which seem to them to afford 
every hope of a satisfactory settlement, in order to 
adopt the alternative procedure which the Venezuelan 
Government have apparently now suggested. 

" I have, *icc. 
(Signed) '* LaxsDOWXE." 
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It is clear, thei*efore, that at this time His 
Majesty's Government preferred to adhere to the 
proposal to refer the matters in controversy to 
arbitration rather than to enter into negotiations 
with Mr. Bowen for a direct settlement. But 
Mr. Bowcn himself took a different view, and 
insisted on attempting to settle the dispute by 
negotiation. This appears from the telegram of 
the 20th December, which is set out below. 
Mr. Bowen may have had good reasons for his 
decision, but his attitude at this time is hardly 
consistent with the complaints insisted on so 
vigorously by the Venezuelan Counsel before 
this Tribunal that His Majesty's Government 
would not submit their claims to the judgment of 
the Hague Court : — 

" Mr. Bowen to Mr. Hay. 

** Ctirdcas, 
'* (Telegraphic.) P. iJecemher 20, 1902. 

" ]\Ir. Bowen states that arbitration at tlie Hague is Ven. App., 
objectionable because very slow and expensive, and, in P* ^'^^* 
the present case, prejudicial to the interests of the 
Venezuelan Government, wliich wishes its war vessels 
returned at once, and the control of its rivers and ports 
so an to prevent arms and amnnmition from being- 
imported by the revolutionists, who are so numerous 
that if they receive a good supply of arms and ammu- 
nition, will make the re-estHl)lishment of peace more 
difficult. Mr. Bowen believes that Venezuela would be 
satisfied to pay a good sum in cash at once to the three 
Powers, and would agree that a llixed Commission 
should settle the amounts to be paid on claims, and 
that Venezuela would furnish ample guarantee that 
payment of such amounts will be promptly paid. 
Mr. Bowen states that, in the- exercise of the full 
powers given to him, he may decide that in the interests 
of Venezuela it is better to accept at once, and in full, 
the ultimatum of the three Powers than to leave the 
matter to the Tribunal at the Hague. He states that, 
of course, he prefers a modification of the ultimatums, 
if popsible, concerning amounts of cash payments. He 
asks, if Hague arbitration is desired, w^iat favourable 
proposition can be made to Venezuela by the Powers / 
If they w'ould release war ships immediately after and 
stop blockade ? He adds that he is bound to act in the 
interests of Venezuela." 

This declaration is important also in another 
respect, because it demonstrates that Venezuela 
was willing at that time to furnish an ample 
guarantee for the prompt payment of the claims 
of the Blockading Powers irrespective of the 
claims of other creditors. 
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13. The formal reply of His Majesty's Govern- 
ment to tlie Venezuelan proposal of the 18th 
December was communicated to Mr. White in the 
following Memorandum : — 

** Memorandum commxinicaUd to Mr. While, December 23, 

1902. 

Brit.^App.y *' His Majesty's Government have, in cousultatioa 

with the German Government, taken into their careful 
conbideration the proposal communicated by the United 
States' Government at the instance of that of Vene- 
zuela. 

** The proposal is as follows : — 

" That the present difficulty respecting the manner of 
settling claims for injuries to British and German 
subjects duiing the insunection be submitted to 
arbitration. 

" The scope and intention of this proposal would 
obviously require further explanation. Its effect would 
apparently be to refer to arbitration only such claims 
as had reference to injuries resulting from the recent 
insurrection. This formula would evidently include a 
part only of the claims put forward by the two Govern- 
ments, a]id we are left in doubt as to the manner in 
which tha remaining claims are to be dealt with. 

*' Apart, however, from this, sora« of the claims are 
of a kind which no Government could agree to refer to 
arbitration. The claims for injuiies to the person and 
property of Biitish subjects owing to the confiscation 
of British vessels, the plundering of their contents, and 
the maltreatment of their crews, as well as some claims 
for the ill-usage and false imprisonment of British 
subjects, are of this description. The amount of these 
claims is comparatively insignificant, but the principle 
at stake is of the first importance, and His Majesty's 
Government could not admit that there was any doubt 
as to the liability of the Venezuelan Government in 
respect of them. 

** His Majesty's Government desire, moreover, to 
draw Attention to the circumstances imder which 
arbitration is now proposed to them, 

•' The Venezuelan Government have during the last 
six months had ample opportunities for submitting snch 
a proposal. On the 2yth July, and again on the 11 tli 
November, it was intimated to them in the clearest 
language that unless His Majesty's Government 
received satisfactory assurances from them, and unless 
some steps were taken to compensate the parties injured 
by their conduct, it would become necessary for His 
Majesty's Government to enforce their just demands. 
No attention was paid to these solemn warnings, and, 
in consequence of the manner in which they were 
disregarded. His Majesty's Government found them- 
selves reluctantly compelled to have recourse to the 
measures of coercion which are now in progress. 

'* His Majesty's Government have, moreover, already 
[1155J D 
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agreed that in the event of the Venezuelan Govern- 
inent making a Declaration that they will recognize the 
principle of the justice of the British claims, and that 
tlioy will at once pay compensation in the shipping 
cases, and in the cases where Biitish subjects have been 
falsely imprisoned or maltreated, His Majesty's Govern- 
ment will be ready, so far as the remaining claims are 
concerned, to accept the decision of a Mixed Commis- 
sion, which will determine tlie amount to be paid and 
the security to be given for payment. A corresponding 
intimation has been made by the German Govermneht. 

" This mode of procedure seemed to both Govern- 
ments to provide a reasonable and adequate mode of 
disposing of their claims. They have, however, no 
objection to substitute for the Special Commission a 
reference to arbitration, with certain essential reserva- 
tions. These reservations are, so far as the British 
claims are concerned, as follows : — 

" 1. The claims (small, as has already been pointed 
out, in pecuniary amount) arising out of the seizure and 
plundering of British vessels and outrages on their 
crews, and the maltreatment and false imprisonment of 
British subjects, are not to be referred to arbitration. 

"2. In cases where the claim is for injury to or 
wrongful seizure of property, the questions which the 
Arbitrators will have to decide will only be (a), whether 
the injury took place, and whether the seizure was 
wrongful, and (6), if so, what amount of compensatioii 
is due. That in such cases a liability exists must be 
admitted in principle. 

" 3. In the case of claims other than the above, we 
are ready to accept arbitration without any reserve. 

"It would, in the opinion of both Governments, be 
necessary that the Arbitral Tribunal should not only 
determine the amoimt of compensation payable by 
Venezuela, but should also define the security to be 
given by the Venezuelan Government, and the means 
to be resorted to for the purpose of guaranteeing a 
sufficient and punctual discharge of the obligation. 

" Should the Pi-esident of the United States bo 
willing to undei-take the task of Arbitrator, the British 
and German Governments would avail themselves of 
his good offices with the highest satisfaction. 

" If it should unfortunately prove impossible for the 
President to render this important service to the two 
Governments, they are prepared to refer the questions 
at issue to arbitration by the Hague Tribunal." 

This Memorandum is not discussed in the 
Venezuelan Case, but it plays an imjjortant part 
in the history of tfie negotiations because it 
contains a complete statement of the demands of 
His Majesty's Government, and it will be seen, 
on referring to the Protocol of the 13th Pebraary, Brit. Appu 
that these same demands were insisted on ^' 
throughout, and were accepted by Venezuela in 
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their entirety subject to the decision of this 
Tribunal on the one point now in dispute. In 
. view of the contentions now raised by Venezuela, 
the Court is particularly requested to take note 
of the following points which are established by 
this Memorandum : — 

(1.) The only claims for which compensation 
was peremptorily demanded without a reference 
to arbitration were claims for insults to the 
British flag, confiscation of British vessels, and 
ill-usage of British subjects. It is stated that 
the amounts of these claims were comparatively 
insignificant, but that they were of a kind which 
no Government could agree to refer to arbitration. 

(2.) The Venezuelan Government had not 
made any proposal for arbitration until His 
Majesty's Government had resort to force. 

(3.) The condition is insisted on that the 
Arbitral Tribunal should not only determine the 
amount of compensation payable by Venezuela, 
but should aho define the security to be given by the 
Venezuelan Government and the means to be resorted 
to for the purpose of guaranteeing a sufficient and 
punctual discharge of that obligation. 

14. These demands were accepted without 
reserve by Venezuela, as appears from the 
following documents : — 

" Mr. White to the Marquess of Lansdowne. 

" Ameiican Embassy^ London^ 
" My Lord, January 1, 1903. 

jj^ 24 " ^ have the honour, in accordance with instnictioiis 

from my Government, to communicate to your Lordship 
the following copy of u telegram, which was received 
yestcrdaj'- by Mr. Secretary Hay from Mr. Bowen, 
American Minister to Venezuela : — 

•* * I have received the following answer from the 
President of Venezuela : 

" ' *' I recognize, m principle, the claims which the 
allied Powers have presented to Venezuela. They 
would already have been settled if it had not been that 
the civil war required all the attention and all the 
resources of the Government. To-dfiy the Government 
bows to superior force, and desires to send Mr. Bowen 
to Washington at once, to confer there with the Repre- 
sentatives of the Powers that have claims against 
Venezuela, in order to arrange either an immediate 
settlement of all the claims, or the preliminaries for a 
reference to the Tribunal of the Hague, or to au 
American Republic, to be selected by the allied Powers 
and by the Government of Venezuela. Mr. Bowen 
would be duly authorized to settle the whole question 
as the Representative of Venezuela. 

(Signed) •' • ** CiPBUKO Castro." ' 

[1155] D 2 
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'* Copies of the foregoing telegram from Mr. Bowen 
have also been transmitted by the Secretary of State 
to the American Ambassadors at Berlin and Rome. 

" i have, &c. 
(Signed) '*Hexry White." 

*' The Marqitess of Lamsdowne. to Mr. White. 

" Foreign OJice^ 
** Sir, January 5, 1903. 

'* I havo the honour to inform you, in reply to your Brit. App.^ 
commimication of the Ist instant, that His Majesty's No. 25» 
Government have taken into consideration the answer 
received by Mr. Secretary Hay from the President of 
the Venezuelan Republic to the proposals contained in 
the Memorandum which, on behalf of His Majesty's Go- 
vernment, I handed to you on the 23rd December, 1902. 
" His Majesty's Government observe with satisfaction 
President Castro's statement that he recognizes 'in 
principle * the claims which they have put forward. 
His Majesty's Government understand this statement to 
signify that President Castro agrees, on the pai-t of the 
Venezuelan Government, that any discussions in which 
Mr. Bowen, as the Representative of that Government, 
is to engage at Washington with the Representative 
of His Majesty's Government are to proceed upon the 
assumption that the Venezuelan Government unre- 
servedly accept, and agree to be bound by the conditions 
laid down in the Memorandum of the 23rd December, 
1902, which run as follows : — 

"*1, The claims (small, as has already been pointed 
out, in pecuniaiy amount) arising out of the seizure and 
plundering of British vessels and outrages on their 
crews, and the maltreatment and false imprisonment of 
British subjects, are not to be referred to arbitration. 

" * 2. In cases where the claim is for injury to, or 
wrongful seizure of, property, the questions which the 
Arbitrators will have to decide will only be : (a) whether 
the injury took place, and whether the seizure was 
wrongful ; and (h) if so, what amount of compensation 
is due. That in such cases a liability exists must be 
admitted in principle. 

** * 3. In the case of claims other than the above, we 
are ready to accept arbitration without any reserve. 

*^*It would, in the opinion of both Governments' 
(British and German), ' be necessary that the Arbitral 
Tribunal should not only determine the amount of 
compensation payable by Venezuela, but should also 
define the security to be given by the Venezuelan 
Government, and the means to be resorted to for the 
purpose of guaranteeing a sufficient and punctual 
discharge of the obligation.' 

" On receiving a definite assurance ,from President 
Castro that this interpretation of his language is 
accepted by him as correct, and that whatever procedure 
be adopted adequate provision will be made for the 
prompt satisfaction of the claims specified in paragraph 
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(1), HiB Majesty's Government will be prepared ta 
authorize His Majesty's Ambassador at Washington to 
confer on this basis with Mr. Bowen, as the Eepresentar- 
tive of the Venezuelan Government, and will furnish 
Sir M. Herbert with the necessary instructions for 
examining the possibility of an immediate settlement, 
or, failing such a settlement, for arranging a reference 
of all points left open for arbitration to the Tribimal at 
the Hague. 

" His Majesty's Government will be much obliged if 
Mr. Secretary Hay will be good enough to take such 
steps as may be necessary to communicate the substance 
of this Memorandum to President Castro, and will 
request an answer at the President's earliest con- 
venience. 

"Ihave, &c. 
(Signed) '' Lansdowxe." 

" J7r. White to the Alarquesa of Lansdowne. 

" American Embassy^ London^ 
" My Lord, January 9, 1903. 

Brit. App., " I have the honour, in accordance with instructions 

No. 26. from my Government, to communicate to your Lord- 

ship the copy of a telegi'am which was received 
yesterday morning by Mr. Secretary Hay from Sir. 
Bowen, the American Minister at Caracas : — 

" ' I have just received the following from President 
Castro : 
" ' " Mr. Minister, 

" * " The Venezuelan Government accepts the con- 
ditions of Great Britain and Germany, and requests 
you to go immediately to Washington for the purpose 
of confem'ng there with the diplomatic Representatives 
of Great Britain, Germany, and with the diplomatic 
Representatives of the other nations that have claims 
against Venezuela, and to arrange either an immediate 
settlement of said claims, or the preliminaries for 
submitting them to arbitration.— (Signed) CiPRlAXO 
Castro, Constitutional President 

" * " (Confidential.) If, as I understand. Great 
Britain and Germany want to know what guarantee 
they will have, please inform them that it will be the 
custom-houses ; consequently, I beg that the blcckado 
be raised at once." 

(Signed) " ' BowEX.' 

" I am instructed, furthermore, to inform your Lord- 
ship that Mr. Bowen will proceed to Washington 
immediately. 

" I am, &c. 
(Signed) " Henry White." 

It is, therefore, beyond dispute that at this 
time Venezuela had expressly agreed to provide 
security suflBcient to insure the punctual dis- 
charge of the claims of the Blockading Powers. 
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c 15. It is true that the authority conferred on 
Mr. Bo wen in this last note extends to the settle- 
ment of the claims of other nations as well as 
those of the Blockading Powers ; but the accept- 
ance of the conditions imposed by the latter 
Powers is unqualified, and there is no suggestion 
that the settlement of their claims was to bo 
subject to the settlement of the claims of other 
nations, or that the security of the custom-houses 
receipts offered to them in consideration of their 
raisin? the blockade was to be shared with other 
claimants. Indeed, it is impossible that any 
such meaning could have been intended. If the 
Blockading Powers had acted on Mr. Bowen's 
request and raised the blockade at once, it could 
not have been said, with any show of good faith, 
that the security given to them might be 
depreciated to any extent by the admission of the 
claims of other creditors. 

This was certainly the understanding of Lord 
Lansdowne at the time, for when his Lordship's 
attention was called to the fact that the authority 
to Mr. Bowen apparently contemplated that Mr. 
Bowen should confer with the Representatives 
of other creditor nations, he declined to entertain 
the supposition in any way. 

** The MarqueBs of Lansdoivne to Sir F. Lascelles. * 

" .Sir, Foreign Office, January 15, 1903. 

"I had some conversation yesterday with the Geiinan Blue Book, 
Ambassador in regard to the action which might be ^^* ^^^' 
taken by the British and German Governments iu con- 
sequence of the communication made to us on the 9th 
instant by the Government of the United States as to 

Venezuelan affairs. 

« « • • • 

*' His Excellency called my attention to the fact that 
President Castro's letter apparently contemplated that 
Mr. Bowen should confer not only with the Representa- 
tives of Great Britain and Germany, but with those of 
all other nations having claims against Venezuela. His 
Excellency regarded this intimation with some alarm. 

" I said that it seemed to me that the Blockading 
Powers stood on an entirely different footing from the 
rest, and that, in my view, it would be impossible for 
us to allow our Eepresencatives to take part in a 
general discussion at which a number of other Powers 
would also be represented." 

• • • • « 

*' Tfte Marquess of Lansdowne to Sir J/. IlerberL 
"Sir, Foreign Office, January 16, 1903. 

** I inclose, for your information, a copy of a despatch Blue Book 
which I have addressed to Sir F. Lascelles recording No. 237. 
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my most receat conversations with the German Amba»-. 
sador in regard to Venezuelan matters. 

** I desire to call your Excellency's special attention 
to the manner in which the Conferences with Mr. Bowen 
shonid be conducted. His Majesty's Government are 
not prepared to join in a general discussion with other 
Powers as to the questions at issue with Venezuela, 
and your Excellency must make it clear to Mr. Boweu 
that you are authorized to discuss with him only the 
British claims and the proposals which he may offer for 
their liquidation. , 

" You will, however, communicate with your Gennan 
and Italian colleagues as to the progress of your 
negotiations, and they will no doubt be instructed to 
keep you informed of their proceedings. 

" I am, &c. 
(Signed) " Lansdowne.'* 

Mr. Bowen too was himself of the same opinion, 
for it is obvious from a telegram sent by him to 
Mr, Hay on the day before that on which be bad 
received these instructions from President Castro 
that the claims of the allied Powers were alone 
in his contemplation at that time. 

" Cardcas^ January 6, 1903. 
Ven. App., p. 159. « Mr. Bowen states that the attitude of the aulhoritiea 
in CarAcas, both toward foreigners and the blockadere, 
has been exemplary since the 10th day of last December, 
when all the British and German subjects resident in 
Venezuela, who had been arrested, were set free. He 
reports that President Castro has done all in his power 
to come to a fair agreement with the allied Powers, 
that he has been ready and anxious to settle his con- 
troversy with them; that ho has believed that if he 
could send a Representative to Washington to confer 
with diplomatic Representatives there of the allied 
Powers, his Representative could convince them that 
the terms he has to ofier are reasonable, and would be 
so satisfactory that it would be unnecessary to carry 
the controversy to the Hague ; that the claims against 
him are purely commercial in character; that he 
acknowledges that l.e must pay such of them as are 
just; that he would have preferred to wait before 
paying them until he had re-estnblished peace in 
Venezuela, but since the allied Powers have declared 
he must yield at once to their demands, he feels that 
he is obliged to bow to superior force. Mr. Bowen 
further says that President Castro, under the foregoing 
circumstances, desires a speedy settlement of the con- 
troversy, so us to put an end to the blockade of his 
ports, which deprives him of paying the . expenses of 
his Government, and which is oppressive to his people 
and to all foreigners residing in Venezuela. President 
Castro thinks it strange that as he is ^\alling to pay 
what he owes, and to offer a good guarantee that he will 
satisfy his creditors, he should not be allowed to come 
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to an agreement with them without delay, but is forced 
to cany the controversy before the Tribiuial at the 
Hague. President Castro has the greatest respect for 
that Tribunal, but does not see why he should be forced 
to submit a controversy to it which could be settled at 
Washington quickly, easily, and at little expense. A 
proposition to settle in civil cases being always in order 
before the Court rendera its judgment, President Castro 
thinks that, as this is essentially a civil case, the allied 
Powers should at least give his Representative a 
courteous hearing ; but if they are indisposed to do so, 
and insist on the Hague, he feels that they ought to 
raise their blockade the moment he binds himself to 
abide by the decision of that Tribunal. As he repre- 
sents a weak nation, and cannot enforce his views, he 
trusts to the Government at Washington to use its good 
offices to secure just treatment for him.*' 

16.^Mr. Bowen reached Washington on the 
20tli Deeeiirocr, and immediately requested that 
the blockade should be raised, but this was 
refused until the conditions insisted on by His 
Majesty's Government had been fulfilled. 

These conditions had been stated again in 
detail in the instructions sent by Lord Lansdowne 
to His Majesty's Ambassador at Washington on 
the 13th January : — 

•* The Marquess of Lansdowne to Sir M. Herbert. 

*^ foreign Office^ 

" January 13, 1903. 

*'I have now to give your Excellency the following Brit. App., 
instructions : — ^^- 28. 

** Mr. Bowen -will no doubt on his an-ival at see Blue Book 
Washington ask you either directly or through the No. 234. 
United States' Governnjent to receive him, and yon 
should in reply intimate that you are authorized to 
confer with him, as the Representative of the 
Venezuelan Government, for the purpose of examining 
the possibility of an immediate settlement of the claims 
put forward by His Majesty's Government, or, failing 
such a settlement, of arranging a reference of all points 
left open for arbitration to the Tribunal at the Hague. 

'* The coiu'se of the negotiations will, in a great 
measure, depend upon the instnictions with which 
Mr. Bowen has been furnished, and you will, in the first 
place, ascertain whether the proposals which he is 
empowered to submit are in strict accordance with the 
conditions set forth in my Memorandum of the 23rd 
December and noie of the 5th January, tu which refer- 
ence has been already made. 

*• Whether those proposals are made in contemplation 
of an immediate settlement without reference to arbi- 
tration, or whether the discussion is directed to the 
preliminaries of arbitration, it will be indispensable that 
Mr. Bowen should at the outset satisfy you that he is 
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authorized to arrive at a prompt and satisfactory settle- 
ment of those British claims which are included in the 
first of the three categories enumerated in the Memo- 
randum of the 23rd December, claims namely which 
arise out of the seizure and plundering of British 
vessels and the outrages on their crews, and the 
maltreatment and false imprisonment of British 
subjects. These claims amount to about 5,500/., and 
His Majesty's Government require that this liability 
should be at once satisfied. 

" Other claims for compensation, including the rail- 
way claims and those for injury to, (»r wrongful seizure 
of, property are estimated as amounting to about 
600,000/. His Majesty's Govt-mment will be ready to 
accept in satisfaction of these claims either a sufficient 
cash payment or a guarantee based on security which 
must be adequate, and wbich the Venezuelan Govern- 
ment must be bound not to alienate for any other 
purpose. His Majesty's Government will be ready to 
renew the proposal wliich they deemed it equitable to 
make in the firet in»t;ince, viz., that, before the amount 
to be actually handed over to claimants of this class is 
finally decided, a Commission, upon which VenezueLi 
would be represented, should be appointed to examine 
and report upon the amount to be awarded in satisfac- 
tion of each claim. It would probably be convenient 
that the Commission, if appointed, sliould meet at Port 
of Spain. Should a cash payment have been accepted 
by His Majesty's Government, they will be prepared t(* 
refund any surplus which may be available after the 
examination. 

" It is desu-able that advantage should be taken of 
this opportunity in order to etfect a settlement of the 
claims of the bondholders. The British creditors aro 
principally interested in the Loan of 1881. This loa»/. 
represents the outcome of various arrangements undtr 
which the bondholders liave submitted to large reduc- 
tions in their claims. On the 31st December last there 
were fifty-six monthly instalments of the debt service 
in arrear, representing a sum of about 394,(525/. An 
^arrangement for the settlement of the External Debt of 
Venezuela has been drawn up by the Council of 
Foreign Bondholders and the Disconto Gesell«chaft of 
BerUn. The terms of this arrangement seem to be of a 
libend character, and should be acceptable to the 
Venezuelan Government. I understand that in March 
1901 the Venezuelan National Assembly passed a Law 
authorizing the President to make a settlement witli 
the bondholders on these lines. I inclose copies of 
Memoranda furnished to me by the Coimcil of Foreign 
Bondholdei-8, showing the present position ol the 1881 
and 1896 Loans. 

*' If the endeavour to an*ive at a direct settlement 
should prove unavaihng, you will proceed to discuss 
with Mr. Bowen the preUminaries of a reference to the 
Tribunal of Arbitration at the Hague, 

" Before the signature of an Agreement for reference 
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to the Tribunal, it will be necessary that the claims iii 
the fii-st category should, as in the case ot a dh-ect 
Rcttlement, be disposed of by an immediate payment. 
Tlie other claims, including those for injury to property 
and the claims of the bondholders, would be submitted 
to the Tribunal on the conditions laid down in the 
Memorandum of the 23rd December. 

•* There is another point which you should take an 
early opportunity of mentioning to Mr. Bowen. The 
establishment of a blockade created ipso facto a state of 
war between Great Britain and Venezuela, involving, 
it might possibly be contended, the abrogation of any 
Treaty existhig between the two countries. In these 
circumstances, you should suggest an exchange of notes 
between your Excellency, as His Majesty's Representa- 
tive, and Mr. Bowen, as Representative of the United 
States of Venezuela, to the effect that it is agreed that 
the Convention between Great Britain and Venezuela 
of the 29th October, 1834, which adopted and confirmed 
(tnutatis mutandis) the Treaty of the 18th April, 1825, 
between Great Britain and the State of Colombia, shall 
be deemed to be renewed and confirmed, or, if the 
Venezuelan Government should prefer, provisionally 
renewed and confirmed pending the conclusion of a 
fresh Treaty of Amity and Commerce. 

**It may be convenient that I should recapitulate 
briefly the instructions contained in the preceding 
paragi'aphs. 

" I . If an arrangement is concluded for a direct 
settlement ; 

" (a) Claims arising out of the seizure and plundering 
of British vessels and the outrages on their crews, and 
the maltreatment and false imprisonment of British 
subjects, must be at once satisfied. 

"(ft.) Other claims for compensation, including the 
railway claims and those for injury to, or wrongful 
seizure of, property, must be met either by an immediate 
payment to His Majesty's Government or by a guarantee 
adequate, in your opinion, to secure them. These 
claims can, if this be desired, be examined by a Mixed 
(Commission before they are finally liquidated. 

" (c.) A fresh arrangement must be entered into by 
the Venezuelan Government in order to satisfy the 
claims of the bondholders, and this arrangement must 
include a definition of the sources from which the 
necessary payments are to be provided. 

" 2. If recourse is had to the' Tribunal at the Hague: 

*'(a.) Immediate payment must be equally made 
of the claims in the first category. 

'• (6.) The other claims, including those of the bond- 
liolders, will be referred to the Tribimal on the 
conditions laid down in the Memorandum of the 
:23rd December. 

*' In either case, there must be an exchange of notes 
renewing the Convention of the 29th October, 1834. 

" On learning that the negotiations have resulted in 
an agreement fulfilling the above conditions, His 
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Majesty's Government "will at once give ordeid that the 
blockade of the Venezuelan ports by His Majesty's ships 
Bhall be raised. They will also be prepared to restore 
the vessels of the Venezuelan navy which have been 
seized, and, further, to release any other vessels 
captured under the Ven(3zuelan flag on receipt of a 
guarantee from the Venezuelan Govemmeiit that they 
will hold His Majesty's Government indemnified in 
respect of any proceedings which might be taken 
against them by the owners of such ships or of goods 
on board them. 

**A11 obstacles to the renewal oi diplomatic inter- 
course will then have been removed, and His Majesty's 
Government will be happy to re-estublish those friendly 
relations between Great Britain and Venezuela which 
previously existed, and which tbey sincerely desire to 
resume. 

"I am, &c. 
(Signed) " Lansdowne.' 

In accordance with these instructions, Sir M. 
Herbert notified to Mr. Bowen on the 23r(l 
January the terms on wliich the blockade would 
be raised— 

" Sir J/. Herlert to Mr. Boicen. 

** Brithh Embassy^ Washington^ 
" Dear Mr. Bowen, January 23, 1 903. 

Ven. App., p. 168. " Immediately after you left the Embassy on the 
20th instant I telegraphed my Government your formal 
request that the blockade of the Venezuelan ports he 
raised before the commencement of the negotiations in 
Washington. 

"I have received a telegram from Lord Lansdowno 
in reply setting forth the conditions which must be 
accepted by the Venezuelan Government before his 
Lordship can comply with your request. They are as 
follows : — 

" 1. The claims (small in pecuniary amount) arising 
out of the seizure and plundering of British vessels and 
outrages on their crews, and the maltreatment and 
false imprisonment of British subjects, must be satisfied 
at once. 

*'2. The other claims for compensation, including 
railway claims and thopje for injury or wrongful seizure 
of property, must be met by an immediate payment to 
His Majesty's Government or by a guarantee adequate 
to secure them. These claims can be, if desired^ 
examined by a Mixed Commission. 

" 3. An arrangement must be entered into to satisfy 
the claims of the bondholders, including a provision for 
definite sources of payment. 

" 4. There must be an exchange of notes between 
His Majesty's Government and that of Venezuela 
renewing the Convention of the 29th October, 1834. 
" On learning that the negotiations have resulted in 
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an Agreement fulfilling the above conditione, {His 
Majesty's Government -will at once give orders that ISkj 
l)locKade of Venezuelan ports shall be rai«ed. 

**I hope to receive my full in^ructions, and all 
information relating to them, to-morrow, when I shall 
be in a position to explain any points in connection 
with the above conditions which may not seem clear 
to you. 

" Believe me, &c. 
(Signed) " MICHAEL H. HERBERT." 

It will be observed that His Majesty's Govern- 
mont insisted on immediate payment of the first 
rank claims, and on the satisfaction of the other 
claims after an examination by a Mixed Commis- 
sion if desired, by immediate j)ayment, or by a 
guarantee adequate to secure them. 

These conditions were unreservedly accepted 
by Mr. Bowen. Indeed, he could not do other- 
wise, in view of the fact that the assent of the 
President of Venezuela had been already given 
to them. This acceptance was recorded in the 
following letter : — 
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" Mr, Bowen to Sir M. Ilerhert. 

" Wasliingtony 
"Dear Sir Michael, January 23, 1903. 

" In answer to your letter of to-day, stating the con- 
ditions on which Great Britain will raise the blockade 
of the Venezuelan ports, I have the honour to inform 
you that I accept those conditions as they are substan- 
tially the same as those already accepted by the 
Venezuelan Government. 

" 1 therefore request that your Government give 
orders at once to have the said blockade raised. 
" Believe me, &c. 
(Signed) " Henry W. Bowex." 

The whole of the subsequent negotiations were, 
therefore, subject to the governing condition that 
adequate security should he provided for the 
Blockading Powers. 

On the same day Mr. Bowen made the specific Brit, Apm 
proposal that the security to be given should be 
30 per cent, of the receipts of the customs-houses 
of La Guayra and Puerto Cabello. 

17. Venezuela, therefore, has expressly agreed 
to provide security of sufficient amount to insure 
the payment of the claims of the Blockading 
Powers within a reasonable time, and has specified 
the 30 per^cent. of the Customs receipts of the 
Ports of La Guayra an(l Puerto Cabello as the 
security to be provided. 
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has been alloged tliat i^be caunot perforjoa il>€ar 
promise because her other creditors have -a rightji 
both as against herself and as against the 
Blockading Powers to insist on sharing in any 
security that may be granted to the lattej* Powers 
in pursuance of this agreement. The question 
whether according to the principles of inter- 
national law any such right exists in the 
circumstances of this case is the main question 
to be decided by this Court. Indeed, if it bo 
lield that no such rights exist then there is no 
other question for decision. 

18. It lias been shown that the claims of the 
other Creditor Powers had not entered into the 
discussion between Venezuela and the Blockading 
Powers up to the time of the acceptance by 
A^enezuela of the conditions insisted on by those 
Powers. But when the specific proposal put 
Brit. App., Nog. forward by Mr. Bowen at Washington was in- 
33, 34, 85, 36. quired into, it became apparent that lie intended 
to propose that the 30 per cent, of the Customs 
receipts of the two ports should be shared among 
aU the Creditor Powers alike. This was a 
^ matter of no mdhicnt to His Majesty's Govcrn- 
^ \ ment, provided that the share payable to the 

I Blockadinsf Powers would be sufficient to insure 
j the satisfaction of their claims within a reason- 
able period in accordance with the Agreement. 
Further information Avas asked for on this point, 
and it th(m appeared that the proportion of the 
receipts proposed to be assigned would be in- 
sufficient for this purpose. Lord Lansdowne 
. accordingly instructed Sir M, Herbert to insist 
on the rights of the Blockading Powers to 
security of adequate amount. 

" The Marqit£S8 of Lansdowne to Sir M, Herbert 

^^ Foreign Office^ 
" (Telegraphic.) Januant 26, 1903. 

Brit. App., ** Although we shall certainly not inteipose vexa- 

tious diiEculties, and earnestly desire to arrive at au 
early settlement, we must have further explanation with 
regard to the Venezuelan proposal contained in your 
. telegram of the 25th instant. On the following points 
we should be glad of further information : — • 

" It is understood that 213,000/. is the sum which. 
30 per cent, of the customs of the two ports would 
yield, and that this amount is intended to meet not only 
the claims of all the Powers for compensation, but the 
entire foreign debt of Venezuela, which amounts to 
5,742,000/. The claims of the three Powers engaged 
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in the blockade will reach nearly 900,000/., and those of 
non-Blockading Powers will reach some 1,14S,514Z. in 
^amatmtr^ 

** If only 213,000i a-year is available, it is obvious 
that many years will elapse before the whole of the 
above liabilities are extinguished. In these circum- 
stances the interest of the creditors would be far from 
assured, considering the insecurity of affairs in Vene- 
zuela. 

" We consider that the claims of the Powei-s engaged 

in the blockade should not rank on the same line with 

other claims for compensation or by bondholders, and 

. that some special arrangement should be made with 

regard to the former. 

*'A portion of the revenue of the two ports might 
possibly be set apart imder an arrangement by which 
the extinction of British, Geiman, and Italian claims, 
within, say, five years, would be provided for. It is 
presumed that thi*? could be arranged without the other 
creditor Powers, whose interests we have undertaken 
to respect, being injuriously affected. 

" We shall be prepared at once to move the German 
and Italian Governments to join with us in raising the 
blockade, in the event of a satisfactory arrangement on 
these lines being made." 



It was subsequently 



explained that 
Customs receipts were to be exclusively devoted 
to paying ofif claims for compensation, and were 
not to be allocated to the Foreign Debt, but even 
in that case, on the figures then before the 
parties, there must have, been a delay of 10 years 
at least before the claims were completely 
satisfied. In fact, however, the amount paid 
over since the date of the Protocols has been 
considerably less than the Estimate put forward 
at that time. Durinsf the six months ending 
August 1903, the total received has been some 
55,000/., and at that rate the annual yield will be 
170,000/. only, and not 213,000/. On tlie other 
hand, the claims of the other Creditor Powers 
arc very largely in excess of the estimate. They 
amount in all to some 7,000,000/. These claims 
have not all been considered by the Mixed Com- 
mission, and it is not possible to estimate the 
amounts which will eventually be allowed ; but 
several large sums have already been awarded. 
Belgium, for instance, has obtained awards for 
435,949/., Mexico for 102.000/., and Spain for 
78,000/. It is obvious, therefore, that if all the 
Powers are to sharj equally, the amount payable 
annually to the Blockading Powers will be wholly 
insuflBcient to effe3t the discharge of their claims 
within any reasonable period. 
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19, Mr. Bowen, however, declined to accede 
to the representation of Lord Lansdowne, He 
based his refusal on the broad ground that the 
other Creditor Nations had a right to equal 
treatment, and that this right would be upheld 
by the Hague Tribunal. 

*' Mr. Boxoen to Sir M. Herbert, 

" Washington^ 
" Dear Sir ^lichael, January 27, 1903. 

Yen. ApPmP. 167. "Please do not fail to state in your cablegram that 
I cannot consent to give preferential treatment to the 
allied Powers, because if the matter were referred to 
the Hague all the Creditor Nations would be put ou 
the same footmg. The allied Powers, therefore, should 
not try to press the point, as it would be unfair to do 
so. 

" lielieve me, &c. 
(Signed) " Herbert AV. Bo WEN." 

Mr. Bowen further elaborated his objections 
in the following Memorandum which is to be 
found in the Venezuelan Appendix, and is 
recorded in a telegram from Sir M. Herbert 
set out in the British Appendix, dated the 29th 
January : — 



No. 40. 



Veil App p. 168 '' ^ object to paying first the claims of the allied 
Brit. App., Powers and the claims of the other nations afterwards, 

because — 

" 1. 1 think it is unjust, unfair, and illegal to tie the 
bands of the said other nations lor the period of five or 
six years that it would take to pay the claims of the 
•allied Powers ; 

;* 2. If I recognize that brute force alone can be- 
respected in the collection of claims, I should encourage 
the said other nations to use force also ; 

** 3. If the allied Powers wanted preferential treat- 
ment they should have asked for it in the beginning, 
and should not now propose it after I understood that 
all the conditions of the allied Powers had been stated. 

*' If, however, this demand for preferential treatment 
is raised simply as a point of honour, I am willing to 
agree that the entire 30 per cent, be paid to the allied 
Powers for the first month." 

It seems hardly necessary to point out that 
the third reason given in this Memorandum is 
founded on a misapprehension. It is true that 
the Blockading Powers had not previouslj. 
demanded ''preferential treatment^* in terms, 
but that was because in the first instance 
there had been no suggestion that the other 
Creditor Powers had any right to interfere ia 
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the matter at all, and questions of preference 
only arise when there are competing claimants. 
But it has been shown that from the very first 
the Blockading Powers had demanded security 
adequate to provide for the satisfaction of their 
claims within a reasonable timo, irrespective of 
the claims of other Powers ; and that if the 
claims of other Creditor Powers are admitted at 
all, effect can only be given to the acceptance by 
Venezuela of that demand by awarding pre- 
ferential treatment to the Blockading Powers. 
Ir 20. J.ord Lansdowne replied by proposing to 
refer the que&tion 5is t:) the rights of the other 
Creditor Nations to this Tribunal. 

" TliP' Marquess of Lansdoxone to Sir M. HerherL 

" Foreign Office^ 
'* (Telegraphic.) Janucnn^ 30, 1908. 

** With reference to my telegram of the 28th instant, Brit. App., 
and to your Excellency's telegram of the 29th instant, N^* ^1- 
I have to recall that on the 27th ultimo the United 
States' Charg^ d'AfiFaires told me that tbe President was 
glad to be able to inform the Governments of Great 
Britain, Germany, Italy, and Venezuela that tiiey had 
all in principle agreed to the proposal to refer the 
questions pending to the Arbitration Tribunal at the 
Hague. Although unable himself to act as Arbitrator, 
the President was good enough to say that he would 
gladly hold himself at the disposition of the Powers 
concerned if he could be of any further service in 
arranging the preliminaries of such & reference. 

" The President of Venezuela subsequently commfs- 
sioned Mr. Bowen to proceed to Washington with a 
view of coming to an arrangement either for an 
immediate settlement of the claims, or for concerting 
preliminaries for their submission to the arbitration of 
the Tribimal at the Hague. 

*' There appears to be no doubt that the blockade 
could have been raised within a very few hours if 
Mr. Bowen had expressed a preference for the second 
of the above alternatives. The preliminary conditions 
on which Great Britain and Germany had insisted had 
been agreed to by President Cas^'O, including those 
relative to the claims of the first line, i,e^ claims arising, 
for the most part, out of overt acts of spoliation and 
violence, of which, during recent years, British subjects 
and Germans have been the victims. 

** His Majesty's Government were ready to accept in 
full settlement of the British share of these claims the 
sum of 5,500/. in cash, Avhile Germany would accept a 
similar amount in cash, on condition of receiving priority 
as regards the sum of about 61,000/., the balance of the 
German claims. Consequently, in addition to the con- 
ditions already agreed upon, only an immediate cash 
payment of 11,000/. and prior security for 61,0C0/. was 
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required to make possible an inimediato appeal to the 
Tribunal at the Hague and the termination at the same 
time of the blockade. Mr. Bowen, however, preferred 
to make an attempt to bring about a direct settlement. 
His Majesty's Government have no desu-e to minimize 
the weight of his reasons for this, but the result has 
been that a state of affairs has imfortunately been pro- 
longed wliich it was the earnest wish of His Majesty's 
Governmcjit to terminate. 

" It seems that Mr. Bowen has not thought it possible 
to come to juiy arrangement which would not place on 
precisely the same footing all the Powers who have 
claims for compensation from Venezuela. 

" This is, in the opinion of His Majesty's Government, 
quite at variance with international practice and with 
principles of equity, and, except at the instance of some 
competent Tribunal of Arbitration, they could not assent 
to it. 

" It must be remembered that neither the President 
of the United States in his communications with His 
Majesty's Government, nor any of the Blockading 
Powers, nor, so far as I am aware, President Castro, 
have ever put forward a proposal of this nature. 

" The preferential treatment for which the Blockading 
Powers have asked is not, it must be further remem- 
bered, one by which either the resources at the disposal 
of the Venezuelan Government for the payment of the 
external debt would be exhausted, or by which the so- 
called * Diplomatic debt,' which amounts to only 
5*2 per cent, of the total customs revenue of Venezuela, 
would be interfered with. 

'* The other Powers will, without doubt, under the 
arrangements proposed by the Blockading Powers, be 
in a much more favourable position than they ever were 
before, and that, too, without incurring any of the 
trouble or expense involved in the naval operations 
which have been undertaken. 

" His Majesty's Government are of opinion, in these 
circumstances, that the method by which hostilities may 
be most expeditiously terminated would be by the 
reference of the question in dispute to the Tribunal at 
the Hague, subject to the conditions already mentioned, 
unless, indeed, the President of the United States, in 
the interests of a prompt settlement, were to consent to 
decide the only point which seems to be an obstacle to 
the Powers immediately interested arriving at a com- 
plete agreement. It is unnecessaiy to say that His 
Majesty's Gover'^ment, in the event of the President 
consenting to adopt this course, would, with feelings of 
the utmost gratification, accept his good offices. In the 
event of the President being unable to do so, His 
Majesty's Government hope that he will give his 
assistance, in accordance with the offer quoted above, 
with a view to arrange the preliminaries for a reference 
to the Tribunal at the Hague, and thus enable the 
Powers to put an end to the blockade at once. 

"I have communicated to tlie German and Italian 
[1155] F 
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AnibassadorB here the substance of this telegram, and 
you may inform your German and Italian colleagues of 
the purport of these instructions.'* 

and in a telegram of tlie 1st February lie further 
explained the views of His ^Majesty's Govern- 
ment : — 

" 2he Marque98 of Lansdowne to Sir M. Herbert, 

^^ Foreign Office, 
" (Telegraphic.) February 1, lUOS. 

"It is not the wish of His Majesty's Government to Brit. App. 
place any obstruction in the way of a reasonable ^^* * ' 
arrangement between the Government of Venezuela 
and other Powers. At the same time, they consider it 
essential that priority should be given to the first rank 
of claims of the Blockading Powers, and that provision 
should be made for the extinction, within a reasonable 
time, of the second rank of claims. 

" Subject to the fulfilment of tliese conditions, the 
terms which Venezuela may find herself able to offer to 
the other Powers cire of no concern to His Majesty's 
Government, even if as advantageous as those obtained 
by the latter; but, except as the result of arbitration, 
they cannot assent to the doctrine that, in cases like 
the present, identic treatment should be accorded to 
belligerents and non-belligerents." 

On the 2nd February Mr. Bowen i^epliod, 
refusing certain proposals for settlement which 
had been suggested, hut which are not material 
to the present question, but assenting to refer 
the point in dispute to this Tribunal : — 

" Mr, Bowen to Sir M. Herbert. ^^H: ^//^r/jf^" 

" Washington, 
" Dear Sir Michael, February 2, 1903. 

'*! have given due consideration to your Govern- 
ment's proposition that two-thirds of the 30 per cent, of 
the Customs receipts of La Guayra and Puerto Cabello 
be given to the Allied Powers, and that the remaining 
third be paid to the Peace Powers. That proposition I 
must decline. I cannot accept, even in principle, that 
preferential treatment can be rightly obtained by 
blockades and bombardments. It would be absolutely 
offensive to modern civihzation to recognize that 
principle and to incorporate it into the law of nations, 
as it would have to be if the Allied Powers and the 
Peace Powers should agree to it and acknowledge it. 
Furthermore, that proposition is objectionable because 
it would keep the Allied Powers allied lor a period of 
six years. Venezuela cannot, I am sure, be expected to 
encourage the maintenance of alliances against her. 
On this side of the water we want peace, not alliances. 
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" Now, as the question of prefei-ential treatment is 
the only one on which wo have not ngreerl, I hereby 
propose that we leave that question to the Hague. 
What we have already agreed upon we can hold to and 
stand by. We need only to add to it that we have 
decided to submit the question of preferential treatment 
to the Hague, 

*' If this j^roposition is accepted (ahd I do not see 
how it can be declined), there would be, of course, no 
reason to continue the blockade. 

'• This solution of the controversy is honourable to 
all parties, and I beg you to communicate it to your 
colleagues at your earliest convenience. 
"I am, &c. 
(Signed) ** HERBERT W. Bowen.'* 



Brit, App., The Protocol of the 13th February was there- 

upon signed providing for the reference to this 
Tribunal of the question **as to the rights of 
Great Britain, Germany, and Italy to a separate 
settlement of their claims/* 



(d.) The Situation at the time of the signing 
of the Protocols. 

21. It is desired in conclusion of this statement 
of facts to call attention to the positions of the 
respective Parties at the time the Protocols with 
the Blockading Powers were signed, because 
the situation existing at that time io a con- 
sideration of cardinal importance in determining 
the question now at issue. The position was as 
follows : — 

(1.) Venezuela had been suffering under the 
effects of tbe blockade for some two months, and 
the pressure was becoming more severe day by 
day. The whole of the effective portion of her 
small navy had been captured by the allies, and 
a large number of Venezuelan trading ships were 
held by them as prize. The negotiations to 
which reference has been made show, at every 
stage, the importance attached by Venezuela to 
the cessation of the blockade, and her anxiety to 
induce the allies to raise it. 

(2.) The Hloiikriivg Powers were in the position 
of successful belligerents. They had made war 
against Venezuela, and that country was no 
longer in a position to oppose them. They had 
obtnined an agreement for the assignment of 
security sufficient to satisfy their claims within a 
reasonable time, and tliey were in a position to 
[1155] * F 2 



Digitized by 



Google 



34 

insist h} force, had they so desired, on compliance 
with any demands they might elect to make. 

(3.) The other Creditor Powers made no arrange- 
ment with Venezuela in regard to the giving of 
any security until after the signing of the 
Protocols of the Blockading Powers. A list of 
the Protocols, signed with the various Powers, is 
to be found on p. 202 of the Venezuelan Ap- V.A., App., p. 202. 
pendix. It will he seen that the earliest arrange- 
ment made by Mr. Bowen with one of the other 
Creditor Powers (the United States) was on 
the 17th Eebruarv, and tlie latest that with 
Spain on the 2nd April. At the time in question, 
therefore, they neither had any such arrange- 
ment, nor were they in a position to put any 
pressure on Venezuela in order to obtain one. ' 

The latter country had no immediate object in 
making terms with them; she had nothing to 
gain, and they had nothing to give. 

It is also important to bear in mind that the 
Creditor Powers were estopped from taking any 
objection to the action of the Blockading Powers 
at this time. They had known from the first 
that the object of those Powers had been to obtain 
satisfaction for their own claims and their own 
claims alone, and yet they had neither made any 
protest against that action, nor had they sought 
to participate in it in order to enforce their own 
demands. It is only necessary in this Counter- 
Case to deal specifically with the action of the 
Government of the United States of America, 
and in their case it is clear that they expressly 
assented to the course pursued by the Blockading 
Powers. 

On the 11th November, Lord Lansdowne 
instructed Sir M. Herbert to communicate to 
Mr. Hay the intentions of His Majesty's Govern- 
ment : — 

" The Marquess of Lansdowne to 5ir M. Herbert, 

** Foreign OJice^ 
*' (Telegraphic.) November 1 1 , 1902. 

" I should wish your Excellency to obtain an inter- Brit. App., No. 8» 
view with Mr. Hay at an early date, and to make a 
communication to him in the following terms : — 

'' His Majesty's Government have, within the last two 
years, had grave cause to complain of unjustifiable 
interference on the part of the Venezuelan Government 
\vith the liberty and property of British subjects. 
Every efi'ort was made, but without result, to obtain an 
amicable settlement, in June last a British ship was 
overhauled on the high seas, and eventually confis- 
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cated, on a bare suspicion of having carried arras to 
Venezuela. 

" It was felt that a continuance of such conduct 
could not be tolerated, and His Majesty's Minister at 
Cardcas was instructed to record a formal protest, and 
to intimate clearly to the President and Minister for 
Foreign Afiairs that unless explicit assurances were 
received that such incidents should not recur, and 
unless full compensation were promptly paid wherever 
shown to be justly due, His Majesty's Government 
would take such steps as might be necessary to exact 
the reparation which they were entitled to demand in 
these cases, as in others where endeavours to obtain 
redress had proved of no avail. 

" The reply was wholly unsatisfactory, and practically 
ignored the remonstrances of His Majesty's Govern- 
ment. 

*' In view of tlie nature of this reply, His Majesty's 
Government are compelled to consider what coiu^e it 
may be necessary to pursue in order to enforce their 
demands. But, before proceeding to ulterior measures, 
they liave decided to intimate their regret at the 
manner in which their representations have been 
received, and to state that the serious complaints put 
forward cannot be disposed of by a refusal to discuss 
them. If sucli a refusal is persisted in, it will become 
their duty to consider what steps they should take for 
the protection of British interests. They are, however, 
unwilling to exclude at once all possibility of proceeding 
with negotiations, and are therefore ready to consider 
any further communication which the Venezuelan 
Government may be prepared to make." 

Mr. Hay stated, in reply, that the United 
States' Government could not object to the action 
proposed. 

'* Sir M. Herbert to the Marquess of Lansdowne, 

" Washington^ 
'' (Telegraphic.) November 13, 1902. 

Brit. App., No. 9. ** I communicated to Mr. Hay this morning the sub- 
stance of your Lordship's telegi-am of the 11th instant. 

*' His Excellency stated, in reply, that the United 
States' Government, although they regretted that; 
European Powens should use force against Central and 
South American countries, could not object to their 
taking steps to obtain redress for injuries suffered by 
their subjects, provided that no acquisition of territory 
was contemplated." 

It was impossible, therefore, at this time for 
the United States to claim to interfere with the 
demands of the Blockading Powers, or to assert 
that the Blockading Powers could not come to a 
separate settlement of their claims with 
Venezuela. 
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CONTENTIONS OF UIS MAJESTY'S 
GOVERNMENT. 

22. The material facts have now been stated 
for the information of the Court, and it is sub- 
mitted on. those facts tliat the other Creditor 

Powers, have n,o right, according t o any kno wn /^ 

principle of international law, to share in this ^ ^ ^ / ^--v • 

security to the pi'ejudJce of the Blockading -- — -- 

Powers by whose efforts it was obtained, or to 
prevent a separate settlement oi' the claims of the 
latter Powers. 

23. It is established by the evidence to which 
attention has been directed, that Venezuela ex- 
pressly agreed to assign to the Blockading 
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Powers a- portion of these customs receFpfs, 
sufficient in amount to discharge their claims ' 
within a reasonable time, and it has been shown ^ 
that this agreement cannot be f uljllled unless the 
whole of the 30 per cent, now in question is 
allocated to that purpose, and to that purpose 
only. Venezuela was, therefore, bound to give 
j)reference to the claims of the Blockading 
Powers for she could not otherwise fulfil the 
agreement into which she had entered. It may 
be that after these claims have been discharged 
the other Creditor Powers Avill be entitled, under 
the provisions of the* Protocols made with them, 
to call upon A^enezuela to allocate these receipts 
in future to the discharge c£ their own claims. 
Thut is a matter with which Ilis Majesty's 
Government have no concern. Their contention 
is that the other Creditor Powers have no rigiit 
to prevent Venezuela from fulfilling the agree- 
ment into which she has entered, and that, 
theri»fore, thev have no right to interfere with 
the payment of the whole receipts to the 
Blockading Powers until the claims of those 
Powers are discharged in full. 

24. It is further contended that, even irrcspcc- ^yi , C '^ . --\ , ^ •* ^ /'- 
tive of such an agreement, the Blockading ' ( 
Powers were entitled to a separate settlement of 
their claims,. and that the other Creditor Powers 
had no ri2:ht to interfere with that settlement. 

The Blockading PoAvers had grievances against 
Venezuela, and tlioy demanded from her redress 
for those grievances. Venesiuela refused to take 
their demands into consideration, or to afford 
them any redress. The only course open to 
them, therefore, imless they were prepared to 
acquiesce in that refusal, was to resort to force ; 
there is. no other remedy available for nations. 
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They accordingly took the action which h«s been 
described, and, in the view of international law, 
that action amounted to war. 

The result of these measures of force was that 
the security now in question was obtained fforti 
Venezuela. It is indeed suggested in the 
Venezuelan Case, and the suggestion has been 
repeated by Counsel, that Venezuela would ha\-e 
made the same assignment in any event. Bnt 
no particle of evidence has been adduced in 
support of that suggestion, and it is submitted 
that the documents to which reference has l>een 
made, establish beyond the possibility of doubt 

' that this security was given in consideration of 
the raising of the blockade, and that if there 
had been no blockade, or other like coercion, 
there would have been no security. 

' In these circumstances, His Majesty's Govern- 
ment contend that the other Creditor Powers 
have no right to share in this security to the 
prejudice of the Blockading Powers, The charge 

;^demanded by the latter Powers from Venezuela 
does not affect any other charges on the Customs 
receipts held by other nations : it is independent 
of the security assigned for the Diplomatic Debt. 
It cannot, therefore, be said that any vested 
interest is impaired. The other Creditor Powers 
had no charge on this security before tho 
blockade and they cannot have been placed in a 
better position by the action of tho Jilockading 
Powers than thev were in before. The claim, 
therefore, of the other Creditor Powers to have 

I an equal share in this security must, in effect, be 
based on the assumption that one nation cannot 
take action to obtain satisfaction from another 
nation in respect of its own grievances alone, but 
that it can only act as agent or trustee for all 
Powers who have claims on the nation against 
whom that action is directed. In other words, 
the nation which has undertaken the risk and 
borne the bufden of hostilities can reap no special 
advantage from that action. It alone must suffer 
ythe loss and bear the expenditure occasioned by 

/ the war, but it can obtain no advantages from 

/ those losses or from that expenditure except such 
as it must share with other Powers. In the 
present case the belligerent operations of the 
Blockading Powers were not of a severe 
character : no life was lost on either side ; no 
troops were landed on Venezuelan soil. But the 
principle, if there be such a principle, mtist 
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apply equally in case s where hostilities have been 
prolonged, and have entailed heavy sacrifices 
Loth in blood and treasure. The mere statement 
of such a proposition is sufficient to demoDstrate 
its falsity. War and other measures of coercion 
are processes put in force by individual nations 
for their own purposes : they confer no 
advantages and no rights on third parties in 
circumstances such as these. 

The proposition becomes the more extravagant 
in such a case as the present, because the other 
Creditor Powers have never made any protest 
against the action of the Blockadini? Powers; 
some of them, indeed, including the United 
States of America, as has been pointed out, 
expressly assented to it. They knew that action 
was taken to obtain satisfaction from Venezuela 
for the claims of the Blockading Powers, and of 
the Blockading Powers alone ; but they neither 
made objection to it nor claimed to participate in 
it in order to enforce their ow^n demands. They 
have never made any offer to bear any part of 
the costs of the blockade or of the other expenses 
incurred by the Blockading Powers. They stood 
l)y and allowed the latter Powers to run the risk 
and bear the expenses which w^ere necessary to 
obtain the security, and they cannot, it is sub- 
mitted, on any principle of law or equity, be 
permitted now to share in that security to the 
prejudice of those Powers by whose efforts alone 
it was obtained. 

It is to be observed that the proposition that 
all creditors are entitled to equality of treatment, 
irrespective of the action they may have taken or 
neglected to take in support of their claims, must 
apply equally to cases in which settlements are 
obtained by diplomatic pressure as to those in 
which there has been a resort to force. It 
cannot be that Powders who have been compelled 
to resort to force are in a worse position than 
those who have more easily obtained the redress 
they demanded. This result is equally opposed 
to the usage of nations. It was the undoubted 
right of Venezuela to make such arrangement as 
she pleased with any particular creditor, provided 
she did not thereby affect existing charges, and it 
has been shown that there were no charges that 
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advance this doctrine of equality of treatment. 
As late as April 1902, for instance, Venezuela 
entered into a sepa rate Agreement with Erance _ 
for the settlement of French claims, Venezuela 
never suggested on those occasions that she had 
no right to make a separate settlement with any 
one creditor. 

25. In addition to these arguments, it is sub- 
mitted that the circumstances existing at the 
time of the blockade afford per se a suflBcient 
reason for the preference of tbe claim of the 
Blockading Powers. It was essential for Vene- 
zuela at that time to satisfy the demands of 
those Powers, in order to secure the raising of 
the blockade. She iiiul no immediate motive for 
satisfying the claims of the other Creditor 
Powers. The Blockading Powers had something 
of vital importance to Venezuela to give in ex- 
change for the assignment to them of sufficient 
security ; the other Creditor Powers had nothing 
to give. In such circumstances, the Blockading 
Powers would appear to be clearly entiiled to 
priority of treatment. It must not be forgotten 
that they were in a position to continue the 
blockade until they had enforced compliance 
with their demand, and that they cannot be 
prejudiced by the fact that they were willing to 
discontinue hostilities at once on condition that 
the question was referred to this Court. 

26. The considerations which present them- 
selves if the matter be looked at from the point 
of view of equity and common fairness, rather 
than tliat of law, and the analogies which are to 
be found in those principles of municipal law 
which are common to most systems of juris- 

^ prudence, are discussed in the British Case, and 

ppu 21-24' tbe attention of the Tribunal is respectfully 

invited to the argument on this point which is 
there set out. 



CONTENTIONS OP VENEZUELA AND OP 
THE UNITED STATES OP AMERICA. 

27. The main contention put forward in the 
Venezuelan Case and in the speech of Counsel, is 
in substance that the war was unjust and the 
conduct of the Blockading Powers in resorting 
to force " unmeritorious," and that therefore the 
Blockading Powers should be deprivt.d of any 
advantage which they might otherwise have 
[1155] G 
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<)])tainccl by their action orer otber dPovrcFS. Hike 
lirst 115 pages of th« Vquezuelau Casa are^soldy 
devoted to this contention, and in tbe speech cf 
Mr. Mac Veagh which followed closely on tho lines 
of that Case, ao stress was laid on any other 
argument. It appears to be admitted that this 
contention is not based on any known princi^e 
of intcnjAtional law, but it is said that the Ven. Case, p. 8. 
question is one of "ethics,'' and that this Tri- 
bunal must decide on the ** ethical" merits of 
the conduct of the Blockading Powers, and must 
forbid them to enjoy any greater advantage than 
the other Creditor Powers if their conduct does 
not conform to some suggested standard of inter- 
national morality. 

28. -In support <^f this argument a vehement 
atta ck has been m ade on the cor duct of His 
ISIajesty's Government, while on the other "iKrod 
a detailed defence . has been presented of the 
action of Venezuela. 

.It has been already stated that His Majesty's 
Government are ready to give the fullest explana- 
tions of the course pursued by them, if in the 
opinion of this Tribunal it should be in any degree 
material to the present issue, but that as at present \ aK y ^ 
advised, they have not thought it proper to enter 
on any prolonged discussion of these matters. 
They desire, however, in the interests of inter- 
national arbitration to record a respectful protest 
against one argument which has been put forward 
before this Tribunal. It is said that Venezuela 
hacl just cause for irritation against Great Britain, 
owing to the proceedings in the British Guiana 
Boundary Arbitration . Complaint is made that 
Venezuela was not allowed to appoint a single 
Representative upon that arbitration, and it 
appears to be suggested that the result would 
have been different had she been so represented. 
But, in fact, Venezuela was represented. The 
Arbitration Treaty was made directly between 
Great Britain and Venezuela, and provided that 
each of those countries should be represented by 
two Arbitrators, and that the Umpire should 
be selected by the Arbitrators or, failing their 
agreement, by His Majesty the King of Sweden 
and Norway. This procedure was followed, and 
Venezuela was represented by two Arbitrators. 
The question in dispute was elaborately discussed, 
and tlie Award of the Arbitrators was unanimous. 
Venezuela, therefore, was fully represented, and 
her contentions were fully considered. It would 
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Intematibnal law, 
4th ed., p. 68. 



be a serious blow to the cause of arbilrntion if 
arguments such as these were to be allowed to 
prevail before this Court. 

29. It is submitted that if ever war was 
justified, there was justification in the present' 
case. There had been repeated acts of aggression 
by Venezuela, and repeated refusals by her to 
afford any redress, or even to take the matters 
complained of into consideration. It was only 
after every effort to obtain a settlement by 
peaceful means had been exhausted that His 
Majesty's Govemmont were compelled to resort 
to force. 

But the broad answer to the contention 
of Venezuela is that not only is it unfounded 
in fact, but that whatever may have been the 
conduct of the Blockading Powers, international 
law does not, and cannot, decide on the justice 
or injustice of war. In the writings of the- 
earlier jurists, in days before the limits of interr 
national law had become fully defined, there are 
to be found disquisitions on many matters which 
have since been relegated to the domain of 
morals, and among them, on the causes which 
alone can justify war. But it has, from the first, 
been recognized that international law can make 
no distinction between belligerents it ho have 
taken up arms for a just cause, and those who 
have made war unjustly. It has never been 
contended, before the present case, that the rights 
of belligerents depended on tlie merits or demerits 
of their conduct judged from the standpoint of 
ethics. Indeed, it is obvious that international 
law has no rules by which such a question could 
be determined. This is clearly stated by Hall in 
the following passage : — 

"§ 16. As international law is destitute of any judicial 
or administrative machinery, it leaves States, which think 
themselves aggrieved, and which have exhausted all 
peaceable methods of obtaining satisfaction, to exact 
redress for themselves by force. Tt thus recognizes war 
as a permitted mode of giWng efiTect to its decisions. 
Theoretically, therefore, as it professes to cover- the whole 
field of the relations of States which can be brought 
within the scope of the law, it ought to determine the 
causes for which war can be justly undertaken ; in other 
words, it ought to mark out as plainly as municipal law 
what constitutes a wrong for which a remedy may be 
sought at law. It might also not unreasonably go on to 
discourage the commission of wrongs by investing a State 
seeking redress with special ri.iiits as by subjecting a 
WTong-doer to special disabilities/* 
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"The second end international law does not even 
endeavour to attain. However able law might be to 
declare one of two combatants to have committed a wrong, 
it would be idle for it to affect to impart the character of 
a' penalty to war when it is powerless to enforce its 
decisions. The obedience which is paid to law must be a 
willing obedience, and when a State has taken up urms 
imjustly it is useless to expect it to acquiesce in the 
imposition of penalties for its acts. International law 
has consequently no alternative but to accept war, inde- 
pendently of the justice of its origm, as a relation which 
the parties to it may set up if they choose, and to busy 
itself only in regulating the effects of the relation. Hence 
both parties to every war are regarded as being in an 
identical legal position, and consequently as being possessed 
of equal rights." 

Rivier says on this point : — 

*' 3. La distinction de la guerre juste et de la guerre Principes du 
injuste est juridiquement sans valeur, tout en pouvant ^q?^^ n.^202 
avoir une haute portee morale et par la m^me politique. 
Quelque importance que doive attacher un belligdrant au 
fait d avoir pour lui Topinion publique des nations et les 
sympathies des gens de bien, aucune difference n'existe 
entrc les lois de la guerre injuste et eelles de la guerre 
juste, et les offets de I'une et de Tautre sont identiques.'* 

It would be indeed regrettable if this Tribunal 
were to be compelled to decide questions of such 
as character as that suggested. It is certain that 
no b(3lligerents would lay down their arms and 
refer their differences to this Tribunal if the 
decision of the question in dispute were to depend, 
not on the application of any principle of law, 
but on the opinion the members of the Court 
might entertain as to the ethical merits or de- 
merits of their conduct in resorting to hostilities, I 
This Tribunal was established to decide questions Of. Hague 
of a legal nature, on the basis of resj^ect for law Article xvi, 
and not questions of ethics. Article XV. 

30. But in the present case there is a further 
answer which is, as is submitted, equally conclusive 
of this contention. The reference to this Court 
was made on the terms of the Protocols of the 
13th February which are binding on all Parties ; Brit. App., No. U 
and the jurisdiction of the Court depends solely 
on those Protocols and on the ancillary Agree- 
ment of the 7th May. Article 1 of the British 
Protocol contains an express admission by 
Venezuela that the claims preferred by Ilis 
Majesty's Government are just. The submission 
to this Tribunal is, therefore, made on the basis 
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that the British claims are jast, and no Party 
is at liberty to dispute that basis, 

31. It is to be observed, moreover, that the 
contention i-aised by Venezuela is not one that 

^^ can be supported by the other Creditor Powers. 
They are claiming a share in the security obtained 
by the action of the Blockading Powers, and 
it is hardly for them to say that that action 
was contrary to the Law of Nations. They can 
hardly allege that the_?uitiQn--W€ts. illegal while 
they claim to share in the result. 
"TTIie same observation arises in regard to much 
of the criticism made by Venezuela on the claims 
of the Blockading Powers, especially on those for 
damages caused during insurrections. The justice 
of the British claims is admitted, and the 
amounts are to be settled by arbitration, but the 
claims of the other Creditor Powers are of a 
similar nature to the British claims, and if the 
criticism be sound, it must apply with equal force 
to the claims of the other Creditor Powers. 

It is also to be noticed, in view of some of the 
arguments used in the Venezuelan Case, that no 
one of the other Creditor Powers made any offer 
to mediate or made any suggestion of arbitration 
before the commencement of hostilities. 

32. But, in fact, the other Creditor Powers, 
with the exception of__thQ. IT-Qitiid^,Stutifa.--of 
America, do not adopt this contention of Vene- 
zuela that the war was unjust. They rely upon 
other arguments which are dealt with in a 
separate Coimter-Case. 

It is not therefore thought necessary to dwell 
further on this point, but it is proposed to pass 
on to some subsidiary arguments which are to be 
found in the Venezuelan Case, and in the Supple- 
mentary Memorandum of the United States. 

33. The remaining contentions in the A^ene- 
zuelan Case are summarised on pages 115 to 117, 
and it may be convenient to deal with them 
in the order in which they are there treated. 

(1.) It is difficult to grasp the exact meaninjj 
of this argument. In fact, as has been already 
demonstrated, the Blockading Powers did believ? 
that their second-rank claims were entitled to be 
guaranteed by security of adequate amount ; 
they insisted on that demand from the first, and 
Venezuela assented to it. 

(2.) Iliis argument is based on an inaccurate 
assumption of fact. The Blockading Powera 
never assented to the terms stated. This is 
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abundantly clear from the correspondence already 
set out at length, and it is not necessarj^ to do 
more than to refer to Lord Lansdowne^s telegram 
of the 2Sth January, in which, in answer to this 
proposal, he said — 

" His Majesty's Government cannot accept a settlement 
•which would force them to place their claims on the same 
footing with those of the non-Blockading Powers." 



All that His Majesty's Government agreed to 
was that the validity of the claim made on hehalf 
of the other Creditor Powers should be submitted 
to this Tribunal. 

(3.) The third argument for the equal treat- 
ment of all nations is deduced from the maxim 
that *• equality is equity." This argument is 
more fully developed in the Cases of the other 
Powers, and is replied to there in greater detail. 
It is sufficient to say that it can have no appli- 
cation where, as in this case, a claim is put 
forward to share in a security which has been 
obtained solely by the exertions of the Blockading 
Powers, 

(4.) Reliance is placed on the precedent of 
China, an:d it is admitted in an earlier part of the 
Venezuelan Case that the researches of Counsel Yen. Case, p. 8. 
have not been able to discover any other pre- 
cedent. But the case of China is essentially 
different from the present case. China did not 
offer to assign a specific sum to be divided 
among her creditors. On the contrary, all the 
Powers interested, including those who had not 
taken part in the military operations, assessed 
the total of their claims, and demanded payment 
from China of the whole amount. China there- 
upon agreed to pay the sum. specified by the 
Powers. No question of any right to equality of 
treatment was raised or could be raised in those 
circumstances, and it is therefore impossible to 
hold that the case of China has created any 
precedent applicable to the present case. The 
fact that no objection was there raised by the 
Blockading Powers to the satisfaction by China 
of other claims cannot be used in support of the 
contention now put forward tliat other Powers 
have a right to share in a specific fund to the 
prejudice of the Belligerent Powers. 

(6), (6), (7). The remaining arguments are 
based on the alleged misconduct of the Blockading 
Powers from a moral, or as it is called in other 
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places, from an " ethical •* point of view. This 
.contention has been already sufficiently discussed, 
and it is not necessary to say more about it. The 
allegations of fact are, as is submitted, incorrect, 
and, even if correct, would be irrelevant. 

34. The main arguments presented by Judge 
Penfield in the supplementary Memorandum «f 
the United States, are sufficiently met by the 
observations which have already been made in 
reply to similar contentions in the Venezuelan 
Case. It is desired only to make a brief comment 
on the following additional points: — 

Sup. Mem., p. 12. (1.) It is stated on page 12 that there are other 
precedents in favour of the claim of the other 
Creditor Powers to equality of treatment and 
these precedents are set out in the Appendix, 
pages 41— i3. It will be seen, however, on 
reference to those pages that the Cases referred 
to have no bearing on the present question. 

Claims of foreign vessels to receive the same 
treatment in respect oE light dues in Hayti as 
Haitian vessels, or claims of foreign bondholders 
to receive the same treatment as native bond- 
holders in Hayti or Guatemala may be proper 
subjects for Diplomatic representations, but they 
are not based on any legal claim to equality of 
treatment such as is raised in the present Case. 
It is certain that, apart from Treaty obligations, 
there could be no legal right to prevent the 
Government of Hayti from remitting the light 
dues in favour of Haitian vessels. 

Sup. Mem., (2.) On pages 12-15 it is suggested that the 

pp. 12-15. United States would have obtained the same 

security if the Allies had not brought pressure 
to bear on Venezuela. But there is no evidence 
of this before the Court. Indeed, the only 
evidence which bears upon the matter is to the 
contrary effect. On page 13 it is stated that 
the payments due to the United States from 
Venezuela are greatly in arrear, and in the only 
instance cited in support of the suggestion in. 

Yen. Case, p. 41. the Venezuelan Case a settlement was only 
obtained after twenty years of persistent pressure. 

Sup. Mem., p. 19. (^O On page 19 it is stated that the British 
Protocol requires compensation to be paid for 
damage caused by insurgents. But this is not 
the contstruction put upon it by the British. 
Mixed Commission, and, in fact, no such claims 
have been allowed. No British claims of this 
kind were presented at first, and it was only wheix 
it was found that other Creditor Powers were 



Digitized by 



Google 



Majesty's Government have no information on J if CX ^\ 
this point, and no such argument is suggested in 



40 

T:resrnting simibr claims that His Majesty's 
Government aJlowecl them to bo put forward. 
The Mixed Commission, however, as has been 
stated, has disallowed them. On the other hand, 
claims of this nature have been allowed by the 
Mixed Commission which adjudicated on the 
[French and Spanish claims. 

(4.) The question as to the adequacy of the gup Mem., p. 24. 
guarantee, raised on page 24, has been already 
discussed, and it has been demonstrated that the 
Allies from first to last insisted on security of 
adequate amount. It is stated here that Venezuela 
liad made some promise of most-favoured-natiou 
treatment to the other Creditor Powers. His /I 

Jfa < 

the Cases of the other Creditor Powers. If, 
therefore, reliance is placed on this point the fact 
must first be established by the proper evidence. 
Moreover, in any case, a claim for most-favoured- 
nation treatment in this matter would not involve 
a demand to share in any security obtained by 
the Blockading Powers, but w^ould, at the utmost, 
amount only to an intimation that Venezuela 
would be required to provide a similar security 
for the claimant. 

35- The assertions contained in the argument Sup. Mem., p. 31. 
presented by Mr. Bowen are, in the view of 
His Majesty's Government, quite unfounded. 
In particular, there is no ground for the 
assertion there made as to the motives which 
induced the Allied Powers to agree to refer the 
dispute to this Court. It is altogether denied 
that the Allied Powers could not have insisted on 
obtaining a definite assignment of adequate 
security before raising the blockade. In any case, 
it is certain that the United States, on whose 
behalf this argument is now put forward, did 
not object and, indeed, could not have objected. 
The Government of the United States had been 
informed that the proposed action of the 
Blockading Powers was to be undertaken to 
obtain satisfaction of their own claims, and their 
own claims alone, and that Government had 
made no protest. Moreover, they had acted as 
intermediaries between Venezuela and the 
Blockading Powers in the early stages of the 
negotiations, and were irell aware that the 
Blockading Powers had demanded security of 
adequate amount from the very first. They had 
themselves transmitted these verv demands to 
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President Castro, The United States therefore, at 
least, could not maintain that '^ t he allied Powei' s 
had tranipled on their rights'' and it is certain that 
the situation cannot be altered, by the fact that 
the controversy was referred to this Court. The 
Blockading Powers cannot be in a worse position 
because they consented to discontinue hostilities 
and submit the determination of their rights to 
the judgment of this CcHirt. Whatever their 
rights were in the situation existing at the 
moment before the signature of the Protocols, 
those rights remain the same to-day for the 
purposes of this Case. 



CONCLUSION. 

His Majesty's Government therefore adhere 
to the reasons stated in the British Case, and 
again submit that the claim of the other Creditor 
Powers to share in the security obtained from 
Venezuela by the action of the Blockading 
Powers is not well founded, and that any claim 
by them to share at all in that security must be 
postponed to the claims of the Blockading 
Powers : 

Because — 



1. The Venezuelan Government expressly ac- 

^ s^l "^ 6 J^ ^^ ' ^ ^»^^/'->^<\ f cepted the condition insisted on from first 



to last by His Majesty's Government that 



^ ^^ I T ** . - r "^^ ^^ adequate security should be provided for the 



satisfaction of the claims of the Blockading 



^ / / ^ Powers. The reference to this Court was 

co"^ ' '? 'J^ ' ^- r ; Cr '' " v^^ /j /h^ made on the basis of that condition, and to 

< ^ that condition it is submitted the Court 

' ^ ^^ e ^<^ Ir^.rr /7/, ^ ^^^^ c *//' . »bould give eflFect. 



6/y/, yy € ^^-^ . ^' <r ^f/.-^ - c '^ ^,C V/ 



i V' V > ^ p ^ ' >^ /^p^' ' ' /. ^ c-C J ^? 2. The other Creditor Powers took no part in the ^^ ^ C; 

- controversy between the Blockading Powers '^^j^ j 

' ' / // A " -—^"l-^V ^^ and Venezuela, and cannot claim as a matter ^' '^ v 



•'^ A ''^ ^ ^ 



. . ^ ^^ - . of right to take any part in the settlement \ y^ ^'^^ 

^^^sy^yi--^^'^/-"^' • V -/^-'; of that controversy. -^^ 



<?» c».\ 



^' ' ' ^ ^ ' ' y"^ S. The other Creditor Powers purposely abstained 

^.^Ci.. ^Y \y /" ^ y y^ from intervening in the action of the 

^y C - Blockading Powers, and cannot, therefore, 

claim as a matter of fairness or equity to 
share in the results obtained by that action » 
[1155J H 
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4. The security in question would not have been (^ Q^ ^/ ^ 
obtained at all had it not been for the action 
of the Blockading Powers, and, therefore, the 
Blockading Powers are entitled to a prior 
charge on that security. 

h. In the circumstances existing ^t the tim e of ^ ^A ^ /^ /^ A ^ •> 2^ 

the signing of the Protocols the Blockading /^ O^ /^ 

Powers were entitled to preferential and /^ 
separate treatment. 
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VENEZUELAN CLAIMS ARBITRATION. 



COTNTEE-CASE 

PRESENTED ON BEHALF OF THE GOVERNMENT OF HIS BRITANNIC 
MAJESTY IN REPLY TO THE CASES OF THE GOVERNMENTS OF 
BELGIUM, FRANCE, THE NETHERLANDS, ' SPAIN, AND SWEDEN 
AND NORWAY. 



Separate Couuter-Casea. THE Argument presented on behalf of Venezuela, 

and of the United Statea of America, has been 

discussed in the preceding Counter-Case, and it is 

proposed in this Counter-Case to reply to the 

Argument presented in the Cases of the remaining 

The Argument of Venezuela and the United Creditor Powers. The separate treatment of these 

States and those of otlier Powers are ^^^ Arguments will be found convenient, because 

distinct. ... 

they are essentially distinct in character. The 

Venezuelan Argument is based almost entirely on 
the contention that the war was unjust, and that, 
therefore, the Blockading Powers ought not to be 
allowed to enjoy any advantage over other 
creditors. In the Cases under reply this conten- 
tion is expressly disclaimed, and it is admitted, in 
the words of the French Case, that — 

"the various circumstauces under which the conflict 
between the three Allied Powers and Venezuela arose, 
as well as the different means which were resorted to, 
are absolutely outside this contest." 

It is not necessary, therefore, to refer here to 

the statement of facts which is to be found in the 

former Counter-Case, in so far as that statement 

deals with the controversy between the parties 

before the seizure of the Venezuelan gun-boats on 

Statement of facts in former Counter-Cases to the 9th December, 1902. The facts as to the 
be referred to so far as necessary. ^^^^^^^ ^^^^^^ ^^ ^^^^ ^f^^^. ^j^^^ ^^^^ ^^ ^^^ 

Blockading Powers, and the narrative of the 
negotiations which ensued, are, however, material 
to the Arguments now under reply, and the 
Tribunal is, therefore, requested to treat the state- 
ment on these points, which is to be found in the 
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preceding Counter-Case, on pp. 19 to 35, as 
forming part of the present Counter-Oase, in so 
far as it is necessary so to do. 

It is proposed first to discuss the contentions 
which are common to all the Cases under reply, 
and then to deal with those considerations which 
affect particular Powers only. 



1. A difference of vital importance arises at the Question at Issue. 

very outset as to the form of the question which is ""■"* 

submitted for the decision of this Court. In the 

Cases under reply, the question is treated as if 

Venezuela had made a voluntary assignment for Creditor Powers clahn that anus probandi is on 

i.1. V rtj, r r. j^I '. j t xi. Blockading Powers to establish right to pre- 

the benefit of her creditors, ' and as if the onus ferential treatment. 

were on the Blockading Powers of establishing a 

right to preferential treatment as against the other 

Creditors. 

The Blockading Powers, on the other hand, Blockadiug Powers contend that onus is on 

contend that they were, at the time of the signing ^^^^^ ^^^"''** ^ ^^'^^^^^'^ ^''y ^'^^^ ^^ »1^^* 

J ^ o o nan domxi/. 

of the Protocols, in a position to enforce com- 
pliance with their demands for adequate security ; 
that Venezuela objected that she could not comply 
with those demands, because, according to the Law 
of Nations, the other Creditor Powers had a right 
to share in any security granted by her to the 
Blockading Powers, and that it is the existence or 
non-existence of this alleged right which is the 
question now at issue. In their view, the onus is 
on the other Creditor Powers to establish their 
right to intervene. 



pan passii. 



2. This difference is not one of mere form, it is 
a difference on a question of fact which goes to 
the root of the matter under discussion. It will 
be found when the arguments under reply are ex- 
amined that it is assumed in them throughout 
that the case is to be dealt with in the same 
way as if it were one of a voluntary assignment 
by Venezuela for the benefit of her creditors, 
and of a number of creditors all in a position 
of equality, and having equal rights as regards 
VenezuelaT This assumption underlies the whole 
Argument, and if it be unfounded, the con- 
tention that the onus of proof is on the 
Blockading Powers must fail. It is important, 
therefore, at the outset to point out that the 
facts do not warrant any such conclusion. The 
evidence on these points has been already pre- 
sented to the Court, and it is submitted that 
that evidence establishes beyond the possibility of 
doubt that, in the first place, this security was not 



Assumpliou of fact on which contention of 
other Powers is based unfounded. 



^ 
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Onus of proof on other Powers. 



Proposition tliat all Nations have equal rights 
can be true only subject to limitations. 



assigned voluntarily, but that it was obtained 
solely by the action of the Blockading Powers ; and, 
secondly, that the Blockading Powers were, at the 
time of the signing of the Protocols, in a position 
to enforce compliance with their demands, and 
that the other Creditor Powers were not at that 
time able to put any pressure on Venezuela ; 
and that, therefore, the two sets of creditors were 
not in a position of equality. Indeed, the assump- 
tion that the question is to be dealt with as if this 
were a case of voluntary assignment, and of creditors 
in a position of equality as regards their common 
debtor, can only be sustained if the whole of the 
events which occurred before the date of the 
Protocols and the facts of the situation existing 
at that time are completely ignored. On the 
other hand, the proposition of the Blockading 
Powers is entirely consistent with the evidence 
before the Court, and appears to represent the 
true effect of that evidence. 

It is therefore submitted that the contention of 
the other Creditor Powers that the onus is on the 
Blockading Powers to establish a right to pre- 
ferential treatment is ill-founded, because it is 
based on an incorrect view of the facts ; and that, 
on the contrary, the onus is on the other Creditor 
Powers to establish their right to share in this 
security to the prejudice of the Blockading Powers, 
by whose efforts it was obtained. 

3. The main proposition of law on which the 
other Creditor Powers rely is that all nations are 
entitled to equaUty of treatment, or, as it is other- 
wise stated, that '^equality is equity.^* It is per- 
fectly true that all nations, great or small, are to 
be regarded as on a footing of equality inter se^ 
but this proposition cannot possibly be stretched 
to the extent of meaning that all nations are 
to have equal rights in all circumstances, or 
that equality is always equity irrespective of the 
question whether the parties concerned are in an 
equal position or not. There is nothing to 
prevent one nation from agreeing to confer 
special privileges on another nation, even though 
that agreement be prejudicial to the interests of 
a third nation, provided that no vested rights are 
affected. One nation, for instance, may obtain 
a preferential tariff from another nation by Treaty 
or by force, but that gives no right in law 
to any third nation to insist on equal treat- 
ment. 
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It is equally certain that the docrine of equality 
can have no application in cases in which the 
nations concerned are not in a position of 
equality. A neutral, for instance, cannot claim 
the privileges of a belligerent. A nation which 
has nothing to offer in exchange for a Conces- 
sion is not in the same position as a nation which 
can confer signal advantages in return. A creditor 
who has taken no steps to enforce the payment 
of his debt is not in the same position as a 
creditor who has taken successful proceedings 
against the debtor. 

It is obvious, therefore, for reasons which will 
hereafter more fully appear, that the maxim has 
no application to the present case. 

4. It will be convenient, before entering more Not necessary to consider rights which might 
r ^^ • , ^x. v • r ^r.- n i • • i arise in bankruptcy, for Venezuela is not 

fully mto the discussion of this alleged principle bankrupt 

of equality, to dispose of two topics which 

might otherwise obscure the question at issue. 
In the first place, it appears to be suggested in the 
Cases under reply, that the rights of the other 
Creditor Powers are in some way analogous to 
those of creditors in bankruptcy. It is important, 
therefore, to emphasize that this is not a case of 
bankruptcy. Venezuela is not insolvent ; no sug- 
gestion to tliat effect has been made on her behalf, 
and it is believed that she would emphatically repu- 
diate the imputation. She has seldom, if ever, 
paid her liabilities except under pressure ; but that 
she can do so if her resources are properly adminis- 
tered is established by the statement of her own 
Counsel. Mr. MacVeagh has stated that Venezuela 
has been recently negotiating, or attempting to 
negotiate, a loan of considerable amount on the 
Continent. He has described her resources in 
the following terms — 



" she possesses the most attractive tenitory ou the globe, 
larger than France and Spain together, watered l)y 
the most noble rivers, with every variety of climate the 
imagination of man can conceive, capable of producing 
every necessity and every Inxiny tlie human race covets, 
witli her mountains filled with precious metals and useful 
metals, with great prairies stretching through limitless 
length, where coimtless herds of cattle can roam and grow 
strong, with at least four or live ascending grades of 
climate, from the tropical coast of the sea to the ridges of 
the loftiest mountains : and growing in her valleys, ou 
her hill sides, in her savannahs, all the products of all the 
climates of the earth." 
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This is not language applicable to a bankrupt 
State. 

But even if this were not so, international law 
knows no such procedure as bankruptcy of a nation, 
nor does it provide any machinery by which the 
assets of an insolvent State can be administered 
or distributed among creditors. Indeed, any such 
procedure must necessarily be incompatible with 
the continued existence of the insolvent State as 
an independent Sovereign State. Moreover, the 
essential basis of all bankruptcy systems is the 
surrender bv the debtor of his whole estate, and 
here Venezuela has not surrendered her whole 
estate ; she has given a comparatively small charge 
over a portion, and a portion only, of her customs 
receipts. The rest of her customs revenue, and 
the whole of her revenue from other sources, 
remains unaffected. It is certain, therefore, that 
analogies drawn from the rights of a creditor in 
bankruptcy, or on cessio honorum or vendilio 
bonorum, can have no application to this case. 
No vested interests are affected. In the next place, it is important to bear in mind 

that the assignment of this 30 per cent, of the 
customs revenues of the two ports of La Guayra 
and Puerto Cabello does not affect any vested 
Brit. Case, p. 11. interests of other Powers. The foreign claims 
which constitute the Diplomatic Debt are secured 
on the " thirteen per cent, of the Forty Unities," 
or, in other words, on 5*2 per cent, of the whole 
customs of Venezuela, and it is obvious that the 
further charge on the revenues of the two ports of 
La Guayra and Puerto Cabello now in question 
does not, and could not, in any way, affect that 
security. 

It will be remembered that the intention of 
His Majesty's Government to enforce satisfaction 
from Venezuela was communicated to the French 
Brit. App., Government as early as the 26th Ifovember, and 

that M. Cambon stated, in reply, that the French 
claims were secured by the 5*2 per cent, of the 
customs, and that his Government reserved their 
rights on this point. He made no other reserva- 
tion, nor did he make any objection to the pro- 
posed action, except in so far as that vested 
interest was concerned. Lord Lansdowne, in 
acknowledging this communication, undertook 
that the Frencli claims in respect of the Diplo- 
X / ^, - matic Debt should not be prejudiced. The 

' /' / I Belgian Government made a similar reservation as 

[ / y ^ / to a farther 10*8 of the whole customs revenues, 
on which they had a prioi*" charge. ' But thai 
[hob] " ■ - ■ ■ - J 
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charge is equally unaffected by the present assign- 
ment. This communication was acknowledged in Brit App., 
. ., , ^ V Nob. 17 and 19. 

similar terms. X 

His Majesty's Government are not aware that 
there are any other vested interests which could 
be in any way affected by the proposed assign- 
ment. No suggestion to that effect has been made 
either in the Belgian or French Cases, or in the 
Cases of other Powers. It may, therefore, be 
taken as a fact that the claim of the other Creditor 
Powers is not based on any rights arising out of 
any prior charge. 

5. This is not, therefore, a case in any way 
analogous to bankruptcy, nor is it a case in which 
the vested interests of other Powers are affected. 

It appears to be contt^nded, however, as 
general proposition, that even in the absence of 
these conditions, one Creditor nation cannot m ake 
a separate arrangement with a Debtor nation, and 
that no settlement can be valid according to inter- 
national law that does not provide equal treat- 
ment for all creditors. It is submitted that such 
a proposition is wholh' erroneous, and is altogether 
opposed to the usage of nations. It matters not 
for the purpoges of this argument whether the 
separate settlement were induced by diplomacj'' or 
compelled by war. The contention must be the 
same in either case — that there can be no separate 
settlement as long as other nations have claims 
againet the debtor. 

Now, if this principle had ever formed part of 
the Law of Nations, it is certain that there would 
be many occasions on which it had been discussed, 
and many precedents to be found in support of it. 
There have been numberless instances in which 
nations by force or diplomacy have obtained the 
satisfaction of their claims, irrespective of any 
claims that other nations might have against the 
debtor State. There have therefore been number- 
less opportunities on which the question could 
have been raised. Yet there is not throughout 
the long history of nations a single instance in 
which such a claim as this has been put forward, 
much less allowed. The industry and research 
of the learned Counsel who represent the other 
Creditor Powers can produce no precedent unless 
the arrangement in China in 1901 be in point. 
But, in fact, as will presently be explained, the 
case of China has no bearing on the present ques- 
tion. This observation appears to be of itself 



a Proposition that one Creditor Nation cannot 
make a separate settlement with ft Debtor 
Nation is not sound. 
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Principes du droit 
des Gens, vol. ii, 
pp. 90, 91. 



fatal to the existence of any sucli prir.ciple as is 
alleged. 

It is submitted that there is no principle of law 
which interferes with the freedom of contract of 
States or prevents a State from settling the claims 
of one creditor alone, provided that no vested 
interests of other Powers are thereby affected. 
Treaties or Agreements between individual Powers 
must in many cases and in many conditions affect 
the interests of some other Power ; indeed, a Treaty 
which confers an advantage on one Power must 
often inflict a corresponding disadvantage on 
another or on others. IJut such Treaties are 
not void in the view of international hiw ; no 
legal right of any other nation has been infringed. 
A third nation has a riirht to interfere if any 
vested right it has previously acquired is aflected, 
but it has no right in law to intervene merely 
because another State has obtained an advantage 
which it desires to participate in. The rule of 
international law on the subject is clearly stated 
by Rivier in the following passage : — 

" II arrive, enfin, qu'un ;6tat tiers s'oppose h la conclusiou 
d'un Trait(5, et prdtend etre entendu dans les negociations. 
Cette opposition n'est ju8tifi(*e que si des droits acquis, 
appartenant k Tfitat tiers, sonfc l^s^s ou menaces par le 
Trait(5 projet^ ; autrement, elle porterait atteinte k Tind^*- 
pcndance des ifitats, et constituerait une intervention 
injuste, non pas seulement dans les relations ext^rieures 
des autres Etats, mais dans leurs affaires interieiires." 



It cannot be contended that the claims of the 
other Creditor Powers were "droits acquis" 
within the meaning of this rule. 

It is submitted, therefore, that the other 
Creditor Powers had no right in law to object to a 
separate settlement of the claims of the Blockading 
Powers, and . that whatever may be the scope of 
the alleged principle of equality, it has no applica- 
tion to the present case. 

It is important to bear in mind, in this con- 
nection, that the portion of the customs revenue 
now in dispute is not the only asset of Venezuela. 
There are other resources which can be made 
available if necessar3\ And, in fact, the balance of 
the customs receipts, still uncharged, appears to 
be the same in amount now as it was before the 
assisrnment, because, as has been stated in the 
German Case, it has been found possible to impose 
an additional customs duty to make up for 
the portion assigned under the Protocols. The 
[1155] I 2 
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amount, therefore, at the disposal of Venezuela, 
remains the same as it was before the assignanent. 



6. The case of China, which is apparently the 
only case that has ever been suggested as a 
precedent in favour of the contention of the other 
Creditor Powers, and to which great prominence 
has been given in the Cases under reply, has no 
bearing on the present question. 

The circumstances of the expedition to relieve 
Peking will be within the recollection of the Court. 
The whole of the foreign Legations in Peking 
were besieged, and a joint force supplied by the 
Powers who had troops at the time available 
for the purpose was sent to relieve the Lega- 
tions. This was successfully accomplished. Th:j 
question then arose as to the amount of the 
indemnity that was to be paid by China. The 
Powers who had suffered losses made an estimate 
of their claims, and the total amount of these 
estimates came to 450,000,000 taels. That 
amount was accordingly demanded from China, 
and that amount China agreed to pa3^ It was 
not a case of an offer by China of a specific sum 
to be divided among the Powers in settlement of 
their claims. It was a case of a demand by all the 
Powers of the estimated total of their claims, and 
payment by China of that amount. It is true that 
all nations were treated on an equal footing, and 
that the nations who had not actually taken part 
in the relief expedition shared equally. The total 
of their claims appears, however, to have been 
less than 10,000,000 taels out of the whole total of 
450,000,000 taels. ^o question of any right to 
equality of treatment was ever suggested, nor 
did it. make any difference to the other Powers 
whether these claims were admitted or not — it did 
not diminish their share. 

Moreover, the position was very different in 
China to that in the present case. The Blockading 
Powers took action solely to enforce their own 
claims. The primary object of the relief expedi- 
tion, on the other hand, was not payment of any 
indemnity. It was sent to relieve the foreign 
Legations, including, of course, the Legations of 
all the Powers, and it was dispatched in the 

interests of all. 

After the Agreement with China had been 

made the particulars of the foreign claims were 

examined, and it then appeared that the total 

amounted to some 463,000,000 taels, instead of 



Case of China has no bearing on present 
question* 
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450,000,000 taels. This small difference was ac- 
cordingly deducted rateably from the totals of the 
claims of the respective Powers. No claim of 
right was ever made, and the question of the 
existence of such a right was never mooted. 
^ It is impossible, therefore, that the case of China 

can be regarded as having created a precedent for 
the present claim. 

Venezuela agreed to provide adequate security ^. But if it be once granted that the Blockading 
for Blockading Powera and this^^^^ ^^^^^ ^^^f^^^^ ^ separate settlement of 

carried out by giving them pnority. , ^ ^^ _ r 

^ '• ' their own claims, and that Venezuela could make 

a separate assignment of her customs revenuesTor 
that purpose, then it follows, from the facts of this 
case, that the Blockading Powers are entitled to 
priority. It has been shown, in the preceding 
Counter-Case, that the Blockading Powers, from 
the first, demanded security for their second-rank 
claims of an amount adequate to ensure the dis- 
charge of those claims within a reasonable time, 
and that Venezuela expressly assented to that 
demand, and offered to assign the very security 
now in question for that purpose. 

The objection was then taken that she could 
not make an assignment for the benefit of one set 
of creditors alone, but that all must share equally. 
If that objection fails, then it is submitted Vene- 
zuela must fulfil her contr act, and give adequate 
security out of her revenues to the Blockading 
Powers. The only means by which that can be 
done is, as has already been pointed out, to 
give the Blockading Powers priority over the other 
Creditor Powers. 



Brit. CO., I, 
M>. 26, 27. 
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The relative positions of the two sets of 
Creditors negative the idea that there could 
he any right to insist on equality of treat- 
ment. 



8. Apart, however, from these considerations, it 
is submitted that the difference in the respective 
positions of the two sets of Creditor nations in 
regard to Venezuela of itself negatives the pos- 
sibility that the maxim involved could apply to the 
present case. On the one side there were the 
BlockadingPowers, who had taken action to enforce 
their demands. On the other side were the other 
Creditor Powers, who had taken no steps to press 
their claims. On the one side the Blockading 
Powers were exerting severe pressure on Vene- 
zuela, blockading her ports, holding her navy and 
much of her merchant shipping as prize. On the 
other side were the Creditor Powers, who had taken 
no steps whatever to put pressure on Venezuela. 
The former had something to give, which it was an 
object of vital importance to Venezuela to obtain. 
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If tUeir dem^^uds ^vere satisfied they could cause 
tke blocl^de to cease— r-they could return the Vene- 
zuelau, vessels. The other Creditor Powers had 
nothiDg to give, and no such special reason to 
suggest why th^ir claims should be settled. There 
CQuld be no ej^uality a^mong the creditors in these 
circumstances. 



s 



9. It is submitted that these facts gave perse 
to the Blocka(Jing Powei:s a right to a prior 
settlement of their claims. It is undoubted 
that this security was obtained by the efforts 
of the Blockading Powers, and their efforts alone. 
What right have, the other Creditor Powers 
tg claim to share in the result of those efforts on 
equal terms ? They do not even offer to pay their 
share of the costs incurred in obtainincr the 
security. On the contrary, some space is devoted 
in the Cases under reply in proving that those 
costa cannot be made a first charge on the 
security, and no one of the Powers who seek to 
shaie on equal terms in the security makes any 
offer to contribute towards the costs of obtaining it. 
Moreover, it is undoubted that the Blockading 
Powers could have continued these measures of 
force until, they had secured compliance with their 
demands. They were in a position to do so at the 
time the Protocols were signed, and it is the question 
of their rights at tliat moment which has to be 
determined by this Court. If they \ !^^ p.mitinnPfl 
the blockade and had sec ured an actual assignment 
ffom Vene;^u^la, could any of the other Creditor 
Powers have come before this Court and successfully 
claimed to set aside that assignment, on the ground 
that it was invalid in law ? It is certain that no 
such assertion of right has ever yet been made by 
one nation against another, and it is submitted 
that the law is corre.ctly stated in the opinion of 
M. Eivier, to which reference has been already 
made^ and that intervention in such a case could 
be justified only if some vested interest had been 
impaired. 

In fagt, therefore, the Blockading Powers having 
followed the procedure, which is recognized by the 
Law of Nations as the legitimate procedure among 
nations, had attained a position in which they 
were able to insure compliance with their demands. 
It is in that position that they must be regarded 
as being for the purposes of this case. 

If this. Court were to hold that belligerents, in 
such circuir stances, by referring a dispute of this 



The situation at date of Protocols of itself 
entitles Blockading Powers to priority. 
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nature to arbitration, had put themselves in a wcrrse 
position in the view of the law than they were in 
fact before the agreement to refer was made, a 
serious blow might be struck at the cause of inter- 
national arbitration ; for it is to be apprehended 
that belligerents in future cases, rather than abandon 
the advantage which they had in fact secured, 
would continue hostilities until actual compliance 
with their demands had brjen enforced in full. 

It is submitted, therefore, that in the circum- 
stances existing at the time of the signing of the 
Protocols, the Blockading Powers were entitled to 
a prior claim on any security obtained from Vene- 
zuela by their action. 

Conduct of the other Powers estops them from IQ. The conduct of the other Creditor Powers 
now taking objection to priority claimed by ^ ^ ^ ^^^,^ -^^^^ .^ .^ submitted, a conclusive 
Blockadmg Powers. ' ' 

answer to their present claim to equal treatment. 

They were aware that the action of the Blockading 
Powers was undertaken to secure satisfaction of 
their own claims, and their own claims alone. If 
they had had any grounds for objecting to that 
action or for objecting to the separate satisfaction by 
Venezuela of the claims of the Blockading Powers, 
they should have protested at the time. But this 
they did not do. They stood by and allowed the 
Blockading Powers to run the risk and bear the 
expense of the measures of force which were neces- 
sary to obtain this security, and it was only after 
it had become certain that those measures had been 
successful, and that security had been obtained, 
that, at the instance of Mr. Bowen, they raised the 
present objection. 

It has been shown that the Governments of 
Belgium and France made a reservation of their 
vested rights in respect of some small portion of 
the cujstoms receipts already allocated to the dis- 
charge of particular liabilities, but that they made 
no other objection, and that the other Powers, even 
if they were not informed beforehand of the action 
proposed, made no protest when they heard of it. 

It is submitted, therefore, that the other Creditor 
Povvers cannot be entitled now to come forward 
and make those objections which they expressly 
refrained from making at an earlier period. 

Answer to the contention that Blockading H. Some point is made in the cases under reply 

vr^.''"''^ "^"^^ '^"'** '"®"'''* '^' t^^' ^he Blockading Po^er.v have obtained suffi- 

cient satisfaction for their demands. 

The question whether His Majesty's Government 
have already obtained sufficient advantages by 
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their action, or not, is hardly material to the 
l^resent purpose. They have obtained a payment 
cf 5,500/., but they have borne the costs of the 
blockade, and have returned to Venezuela some 
fiixty vessels seized as prize. So that the advantage 
already obtained appears hardly so great as is 
suggested. But it is sufficient in answer to this 
contention to repeat that the provision of adequate 
security for the second-rank claims was insisted on 
from first to last by His Majesty's Government, 
and that it was stated throughout that the pro- 
vision of such security was a condition precedent 
to the raising of the blockade. 

It is further contended that His Majesty's 
Government hj insisting on immediate payment 
. of their first-rank claims impliedly admitted that 
their other claims should be settled according to 
law. This point is not made out by the 
evidence which has been presented to the Court. 
His Majesty's Government insisted, it is true, on 
an immediate payment of 5,550/. as compensation 
for claims arising out of cases of injury to British 
subjects and of insults to the British Flag. But 
they also insisted from the first on immediate pay- 
ment of the second-rank claims or, in the alter- 
native, if Venezuela was unwilling to pay in cash, 
on the assignment of adequate security to insure 
the discharge of those claims within a reasonable 
time. 



Answer to the contention that they did nut 
demand immediate settlement of their second- 
rank claims. 



12. In the Case presented on behalf of the 
Government cf the French Eepublic, it is asserted 
that the analogy of municipal law supports the 
claim of the other Creditor Powers to equality of 
treatment. But it is submitted that this is not so 
except in the case of bankruptcy, and it has been 
shown that this is no case of bankruptcy. A creditor 
who is en titled to take and does take particular 
property of a debtor in execution is entitled to 
priori!)'' in the payment of his debt out of that 
property over other creditors. This was the rule 
of the civil law, and it is a rule common to most 
systems of jurisprudence. The creditor who takes 
action to protect his interests is entitled to priority 
over another creditor who does not choose to 
enforce his rights. Vigilantilus non dormientibus 
svbvtnii lex, Ihe position of the Blockading Powers 
in the piesent case was analogous to that of a 
creditor who has taken property of his debtor in 
execution. The Blockading Powers had in their 
Lands the Venezuelan navv and a considerable 



Analogies of private law are opposed to the 
claim of the other Powers. 
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number of merchant vessels, and the pressure 
exerted by means of the blockade was of a very 
stringent character. If, therefore, the analogy of, 
private law be applied, it would appear that it 
does not assist the claim of the other Creditor 
Powers, but that, on the contrary, it presents an 
argument of considerable force in favour of the 
claim to priority of the Blockading Powers. 



The argument that this Court should deprive 13. It is further contended that this Court 
SS^'l^'l^rSLVo^'^tr^ should discourage oaMons from re.or.ing to force., 
accordance with the principles of the Law of and that, therefore, no advantage should be allowed 



Nations. 



■'■/' 



to the Blockading Powers in this case. The 
considerations which arise in regard to this 
contention are similar to those which have been 
already discussed in the former Counter-Case, in 
reply to the argument of Venezuela, and it is not 
necessary to repeat here the observations which 
have been there presented. But it may be ob- 
served, with all respect, that this argument is based 
on a somewhat mistaken view of the functions of 
international arbitration. 

Force still remains the only ultimate remedy 
available for nations to obtain satisfaction for their 
grievances. This Tribunal can determine disputed 
question of law or of fact. But it has no power of 
enforcing its awards. It cannot assist a nation in 
obtaining satisfaction from another nation, even in 
cases in which it has declared that satisfaction to 
be properly due. K"or can it compel any nation 
to submit to its jurisdiction. In municipal law a 
plaintiff can compel a defendant to appear before 
the Courts of his country, and if he succeed in his 
suit, the Courts will enforce for him the judgment 
he has obtained. There is no similar procedure 
available as between nations. This has always 
been recognized by international law, and nations 
who resort to force may acquire special privileges 
and special rights. 

If this Court were to act on the view suggested 
by the other Creditor Powers, and were to deprive 
nations who had resorted to force of the advan- 
tages which they had, in fact, actually obtained, 
the result would be, as has already been pointed 
out, not that wars would cease, but that there 
would be fewer references to arbitration after 
war had once begun. 



Answers to further points raised in 
Belgian Case. 



14. Two further points are made in the Belgian 
Case, on which it is desired to submit a brief 
comment. In the first place, it is said that force 
[1155] K 
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cannot be a source of right, that a pledge cannot 
result from the use of force, and that therefore the 
security obtained by the Blockading Powers can- 
not enure to their benefit. It is submitted that 
this is not the view of international law. Agree- 
ments among nations cannot be set aside on the 
ground of duress ; indeed, if that were so, the 
greater number of the Treaties by which hostilities 
have at various times been terminated would be 
voidable. The law on this point is stated by Hall 
in the following terms : — 

" In international law force and intimidation are per- International 
mitted means of obtaining redress for wrongs, and it is ^^^Zi\^^^ edition, 

p. O x 1 • 

impossible to look upon permitted means as vitiating the 
agreement, made in consequence of their use, by which 
redress is provided for. Consent, therefore, is conceived 
to be freely given in international contracts, notwith- 
standing that it may have been obtained by force, so long 
as nothing more is exacted than it may be supposed that 
a State would consent to give, if it were willing to afford 
compensation for past wrongs and security against the 
future commission of wrongful acts. And as international 
law cannot measure what is due in any given case, or 
what is necessaiy for the protection of a State which 
declares itself to be in danger, it regards all compacts as 
A^ahd, notwithstanding the use of force or intimidation, 
which do not destroy the independence of the State which 
has been obUged to enter into them." 



(1.) That rights cannot be acquired by force. 



The difference on this point between municipal 
and international law is clearly stated in Wheaton, 
s. 267 ; see also Bluntschli, s. 408, De Martens 
Precis, 2nd edition, Book 11, c. 11, s. 50, 52. 

It is further said that the Protocols recognize 
the right of all the Creditor nations to share 
equally in this security, and that that is conclusive 
of the matter. It is only necessary, however, to 
point out, in reply, that if this were so there could 
be no question for the decision of this Court, and 
that the Articles to the Protocols providing for 
arbitration would be meaningless. 

15. Passing now from the considerations which 
are common to the claims of all the other Creditor 
Powers, it is proposed first to deal with the special 
facts affecting the French claims. 

In 1885 France concluded a Convention with 
Venezuela, providing for the payment of claims 
then due out of the portion of the whole 
customs revenues, viz., the 5*2 per cent., which 
was assigned as security for the Diplomatic 
Debt. On the 14th February, 1902, France 
concluded a further Agreement with Venezuela, 
providing for the payment of further claims 



(2.) That the form of the Protocols is 
conclusive. 



Observations on French claims. 
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out of the same security after an examina- 
tion by a Mixed Commission. It was to this 
security that M. Cambon referred in his Memo- 
randum of the 28th November, 1902, and it is to 
this security only that the reservation made in 
that Memorandum applies. It is noteworthy that 
the Government of the French Eepublic did not 
apparently entertain at that time the view that the 
other creditors of Venezuela were entitled to 
equality of treatment. On the contrary, the re- 
servation made in this Memorandum shows that 
France disputed the right of any other creditor to 
obtain a like chai'ge on that security. 

It is not known to His Majesty's Government 
whether the claims which it is now sought to 
charge on the security in dispute include claims 
for which security has been already provided 
under the arrangements referred to or not. That 
is a matter which will no doubt be explained to 
the Court. But it is submitted that no claims 
which were included in those arrangements can in 
any case be allowed to rank as against the present 
security. Those claims have been secured in a 
manner accepted as satisfactory by the creditors. 
The fact that other creditors have since obtained 
a better security affords no reason why the first 
arrangement should be disregarded. It gives no 
right to France to claim to reopen her bargain. 



Observations on clahn of Cardcas Water 
Company. 
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16. The same observations apply to the claim 
of the Caracas Water Company, which is put 
forward by the Belgian Government. The amount 
of this claim has been fixed by a Mixed Commission 
at 422,000Z. 

It originates out of the sale to the Venezuelan 
Government of waterworks owned \yY the Company 
in Caracas. The purchase money was paid in 
bonds of the Internal Debt secured, not on the 5*2 
of the Customs assigned to the Diplomatic Debt, 
but on a further " 27 per cent, of the 40 unities," 
or, in other words, of a further 10*8 per cent, of the 
whole customs revenue assigned as security for 
the Internal Debt. That security is not affected by 
the present charge. It was to the security of 
this 10*8 per cent, that M. Grenier's reservation 
alone referred. 

It appears that for a few years past the interest 
on these bonds has not been fully paid, although 
some payment was made as late as 1901. The 
terms of the contracts relating to this transaction 
are not known to His Majesty's Government, and 
they must, therefore, reserve the right to comment 
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further on this claim when they have had an 
opportunity of seeing the documents relating to it, 
to which reference is made in the Belgian Case. 
There does not at present appear to be any sufficient 
reason why this bargain should be reopened, or 
why fresh security should be now demanded for 
this large claim. 

17. His Majesty's Government are not aware Generally as to prior securities held by the 
whe ther any other cl aims presented, by . any ^^^^' ^"^^ ^''^^'^' 

or^e other Creditor Powers are also already 
secured in other ways. They have made a," 
formal request for information on this point in 
the British Case, and they have no doubt that a Brit. Caw, p. 24. 
full disclosure of any such securities will be made 
by Venezuela and the other Powers. This is a 
matter which the Tribunal must take into con- 
sideration in accordance with the terms of Article I Brit Case, p. 5. 
of the Agreement of 7th May, if it should come to 
the conclusion that the other Creditor Powers are 
entitled to share equally in the security in dispute. 
In that event, it is contended that claims already 
secured by other charges should not be admitted 
to rank as against the security in dispute. If, 
however, the Court should think proper to admit ( 

these claims, then it is contended that any prior 
security on which they are already charged must 
be taken into account in estimating the proportion 
to be allowed in respect of them out of the security 
in dispute; and that the condition should be 
imposed that all prior securities should be made 
available for all Creditor Powers equally. 

If the Court decides that the Blockading Powers Not necessary to decide these points if Court 
are entitled to priority, it will not be necessary to ^^^^ ^"^ ^^''^'''' ^^ P^^^^^^ ^* Blockading 

investigate these questions. It will be sufficient in 

that event for the Court to declare that the claims 
of the Blockading Powers are to be first discharged 
out of the revenues assigned, and the Court will 
not be asked to make any further order as to the 
distribution of the moneys paid over by Venezuela. 

COx^CLUSION. 

His Majesty's Government therefore submit that 
the other Creditor Powers have not made good 
their claim to share on equal terms in the security 
obtained from Venezuela by the action of the 
Blockading Powers, and that any claim by them to 
share in that security must be postponed to the 
claims of the Blockading Powers. 
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Supplement to British Gountercase. 



Statement by Mr. TOWER. 

His Britannic Majesty^ s Minister at Mv/nich, 
Formerly Secretary of H, M.'s Legation at Pehi/ng. 



In July . 1900 I reached China on appointment as His Majesty's 
Secretary of Legation and remained at Peking in that capacity till 
October 1901. 

This period covered the conclusion of the peace negotiations with 
the Chinese Plenipotentiaries (Note to Chinese Plenipotentiaries of De- 
cember 22^^ 1900 appended); the acceptance by China of the provisions 
of that Note (December 30th.) appended ; the examination of claims of 
the respective Powers, and the final assessment of 450,000,000 taels, 
roughly £ 68,000,000, (Mai 1901) which the Chinese Government were 
to pay as indemnity to the Powers. 

I have read the passage on pages 44 and 58 of the British Counter- 
Case (Venezuelan Claims Arbitration). They represent accurately what 
occurred. It should be borne in mind, in reading the statement on page 58, 
that it was no question of any existing debts owed by China to the 
Powers. The indemnity was, in the words of the Joint Note to the 
Chinese Plenipotentiaries of December 1900, for „ Governments, Companies, 
Societies and private persons, as weU as for Chinese who had suffered 
during the recent occurrences", i. e. the Boxer outbreak, resulting in the 
relief force being sent to Peking. The amounts filed by the respective 
Governments covered the destruction of their property in Peking and 
elsewhere and for their military expenditure in the relief of the Legations: 
the claims of societies and private persons were limited to a just estimate 
of losses, supported as far as possible by proof. 

The British private claims were submitted to a preliminary in vest- 
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igation by a local Committee, consisting of the Acting Chinese Secretary, 
the Accountant in His Majesty's Legation and myself. The Crown 
Advocate in Shanghai was subsequently entrusted with the duty of 
examining the British claims in detail. A set of rules was drawn up for 
the use of the nominees of all the Foreign Legations, each nominee 
having the charge of investigating the claims of his own nationals. In 
some cases, the claims were examined in Europe and I believe the 
Japanese were examined at Tokio, but the majority were dealt with 
under the superintendence of the respective Foreign Representatives. 

No question was ever raised, as far as I know, in the Councils of 
the Foreign Representatives in Peking, in the investigation of claims, 
or in the assessment of the total indemnity payable by China, that the 
non-expeditionary Powers, i. e. the Powers which had not contributed to 
the force for relieving the Peking Legations, should be diflPerentially 
treated as far as their share of the indemnity was concerned. Such a 
question was not mooted, and indeed would have been difficult to establish, 
inasmuch as the primary cause of the relief force was to bring succour 
to all the Foreign Representatives and non-Chinese subjects and citizens 
whose lives were endangered by the siege. 

When peace had been restored and the decision of the Powers had 
been conveyed to China that an indemnity would be exacted, all the 
Powers represented in Peking commenced to investigate and assess the 
amount of the losses sustained. The British Minister included in the 
total amount the claim preferred by Portugal. 

Appended to this statement are: 

1. Joint Note to Chinese Plenipotentiaries, December 24^^, 1900. 

2. Acceptance by China, December 30*^^. 

3. Communication to Chinese of total amount of indemnity, May 
7tli, 1901. 

4. Chinese acceptance of the above. 

5. Final Protocol, September T^h, 1901. 

(»ig7iedj REGINALD TOWER. 
October S0^\ 1903. 



NOTE. 



Copies of the documents appended to this statement have been 
deposited with the original statement at the Bureau. The documents are 
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well known to the other Ci-editor Nations and it is thought sufficient 
therefore to set out only an abstract of the material points in them. 

1. 22 Dec, 1900. Joint note from the representatives of the Powers 

at Peking to the Chinese Plenipotentiaries, specifying the 
demands of the Powers. 
These demands included. 

Art. 2. Punishment of certain Chinese officials concerned in the 
Boxer rising. 

Art. 4. Erection by the Chinese Government of expiatory monu- 
ment in each of foreign cemeteries in which gi-aves had been 
destroyed. 

Art. 5. Prohibition of the importation of arms. 

Art. 6. Indemnity to Governments, societies, individuals and 
Chinese for Losses incurred in consequence of their being in 
the service of foreigners. 

Art. 7. Au Powers to have right of maintaining permanent 
guards for their respective Legations. 

Art. 8 Taku and other ports to be rased. 

Art. 9. Powers to have right to occupy certain points for 
maintenance of comnmnication between capital and sea. 

Art. 10. Provision for protection of foreigners in China. 

Art. 1 1 . Negotiations to be undertaken for amendment of Treaties 
of commerce with all the Powers. 

Art. 12. Reform of office of foreign relations and of Court 
monials with all to Powers. 

2. 30 Dec. 1900. Acceptance by China of these conditions. 

3. 7 May 190L Communication to China that claims of all the 

Powera amounted to 450.000.000 taels and demand for under- 
taking to pay this sum. 

4. 12 May 1901. Acceptance by China and undertaking to pay 

this sum. 

5. 7 Sept. 1901. Formal protocol recording agreement of China I 

contained in above documents. ^ 
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